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This Month’s Cover 


Anwesicah Our cover this month depicts Joseph Story, Associate Justice 
Bus of the United States Supreme Court and one of America’s 
Associaton greatest legal scholars. Appointed to the Court in 1811 at the 


ee lll Si ce ll 


4 age of 32, Story was the youngest member of the Court in 

history and his service was one of the longest, thirty-three 
‘ years. His famous Commentaries were written during a 
twelve-year period when he was a member of the Court as 


well as Dane Professor of Law at Harvard. The line sketch of 
Story was drawn by Charles W. Moser, of Chicago 
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A Selected Few of the CCH Reporters 
| 
for Every Tax Need ...Federal or State 


STANDARD FEDERAL TAX REPORTS—Vew law, old 
law—for the man who must have everything concerning 
federal taxes affecting business and individual tax- 
payers. Week in, week out. the Standard’s informative 
issues rush to subscribers complete details on every twist 
and turn of pertinent federal tax law, as it breaks. Fea- 
tured are authoritative full texts of laws, regulations, 
rulings, court decisions, forms, and related facts and 
information—all é¢xplained and tied into the over-all 
picture with helpful, understandable editorial comments. 
Current subscription plan includes 7 “bring-you-up-to- 
date” Compilation Volumes and companion Internal 
Revenue Code Volume. 





PAYROLL TAX GUIDE—For dependable, continuing. 
help in handling the payroll problems involved under 
federal income tax withholding, federal social security 
taxes on employers and employees, federal wage and 
hour regulatory provisions, state and local income tax 
withholding, and unemployment insurance contribu- 
tions. Spans the whole workaday world of pertinent 
statutes, rulings, regulations, decisions, returns, forms, 
reports and instructions. No law texts, no regulations— 
instead plain-spoken explanations of “payroll law” 
make everything instantly clear. Encyclopedic Compila- 
tion Volume included. 


“There’s a CCH Topical Lew Reporter To Fill 
Every Tax Law Need, Every Business Law Need” 


FEDERAL TAX GUIDE REPORTS—Edited and produced 
particularly for Tax Men who must stay abreast of un- 
folding developments concerning the federal income 
taxes of the average taxpayer, the ordinary corporation 
or individual. Swift weekly issues provide quick access 


to essential facts and information—changes in statutes, 


amendments, regulations, decisions, official rulings, and 
the like. Subscription includes two loose leaf Compila- 
tion Volumes replete with pertinent law texts, Commit- 
tee Reports, rulings, decisions, explanations, examples, 
charts, tables, check lists. 


STATE TAX REPORTS—Tax Men everywhere welcome 
the special assistance of CCH’s State Tax Reports. Forty- 
eight states and the District of Columbia are each in- 
dividually covered in separate reporting units. Swift, 
accurate, convenient, the informative regular “Reports” 
for each unit keep pertinent state tax facts and informa- 
tion constantly up-to-the-minute. Coverage includes new 
laws, amendments, regulations, rulings, court and ad- 
ministrative decisions, return and report forms—in 
short, everything important and helpful in the sound 
and effective handling of corporate or individual state 
taxes and taxation. One or more loose leaf Reporter 
Volumes for each unit included under subscription at 
no added cost. 





PENSION PLAN GUIDE—A specialized Reporter for all 
concerned with drafting, qualifying for federal tax ex- 
emption, operating and administering employee-benefit 
plans. Regular releases make clear the what, how and 
why of statutory and practical requirements that shape 
and mold private programs. In addition to profit-sharing 
and pension planning, coverage includes: Group Insur- 
ance Plans, Executive Compensation Plans,. Fringe 
Benefits, Investment of Employee Trust Funds, Pay- 
ment of Benefits, Guaranteed Annual Wages. All ar- 
ranged in one loose leaf Volume. 


SINCLAIR-MURRAY CAPITAL CHANGES REPORTS 
(Produced and published by Sinclair, Murray & Co.. 
Inc. —a wholly-owned subsidiary of Commerce Clearing 
House, Inc.) When capital changes affect income from 
an investment portfolio, how can the Tax Man get the 
facts and information needed for correctly computing 
gain and loss for federal income tax purposes? In three 
loose leaf Volumes the complete capital changes histories 
of over 12,000 corporations are set forth. Fast, regular 
loose leaf Reports cover federal tax aspects of: stock 
rights, stock dividends, reorganization security ex- 
changes, liquidating distributions, dividends on pre- 
ferred stock redemptions, non-taxable and capital gains 
cash dividends, interest on bonds “traded flat,” amortiz- 
able premium on convertible bonds, and the like. 


COMMERCE, CLEARING, HOUSE, INC., 
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Tell him.. 


to tell him... 


to tell him.... 


to tell him..... 





There is a brand new THREE-PURPOSE POLICY’... 


especially designed for the professional man—to meet (1) his business needs; 


(2) his family needs; and (3) his retirement needs. 


. Exceptionally low premium rates based on $15,000 min- 
imum to provide low-cost protection: $18.51 per $1000 
issued at age 25; $25.04 at age 35; $35.63 at age 45. 


. High early cash values... Available at end of first year 
to provide collateral for business and emergency needs. 


. Valuable change of plan provisions for building addi- 
tional retirement benefits — permitting later change 
from one plan to another at a considerable saving in 
money —no evidence of insurability required. 


. Women’s rates are three years lower} than rates for 
men due to favorable mortality experience. For exam- 
ple, premium for a woman age 38 is exactly the same 
as for a man age 35. 


. National Life’s liberal dividend schedule and high cash 
values provide low net-cost over a period of years. 


* This new plan has been approved by 44 states and the District of Columbia and is currently 
being reviewed by Mass., N. J., Md., K 


an. Noe available for women in Texas 


"tase tani aaa tacit iar ite iat i a at i 
NATIONAL LIFE INSURANCE COMPANY 
Montpelier, VERMONT 


Kindly send me full information about your new plan 
of life insurance for the legal profession available in 
minimum amounts of $15,000 at low premium rates. 


Name____ == 


Please print 


Street 








City 





State___ ; ies 
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American 

Bar 
Association 
Journal 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Associ- 
ation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law, International and 
Comparative Law; Judicial Administration; Labor Re- 
lations Law; Legal Education and Admissions to the 
Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, 
Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their re- 
spective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the 
age of 36, who are automatically enrolled therein upon 








the official organ of the 


AMERICAN BAR ASSOCIATION 


published monthly 


their election to membership in the Association. All 
members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JouRNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the other 
Sections are as follows: Administrative Law, $5.00; Anti- 
trust Law, $5.00; Bar Activities, $2.00; Corporation, 
Banking and Business Law, $5.00; Criminal Law, 
$2.00; Insurance Law, $5.00; International and Com- 
parative Law, $5.00; Judicial Administration, $3.00; 
Labor Relations Law, $6.00; Mineral Law, $5.00; Mu- 
nicipal Law, $3.00; Patent, Trade-Mark and Copyright 
Law, $5.00; Public Utility Law, $3.00; Real Property, 
Probate and Trust Law, $3.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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As this rose distinguishes Carmen, our trademarks dis- 
tinguish the unique qualities and characteristics of our 
two modern-living fibers. ““Orlon”’ distinguishes our acrylic 
fiber; ““Dacron”’, our polyester fiber. 


As we use and protect these trademarks, they become . 


more meaningful and valuable to both consumers and to 
the trade. 

When using these trademarks, always remember to: 
Distinguish **Orlon’’ and ‘‘Dacron’’ —Capitalize and 
use quotes or italics or otherwise distinguish by color, 
lettering, art work, etc, 

Describe them—Use the phrase “Orlon” acrylic fiber or 
“Dacron” polyester fiber at least once in any text. 

Designate them—In a footnote or otherwise, as **Orlon’— 
Du Pont’s trademark for its acrylic fiber,” and “**Dacron’ 


ACRON 





are trademarks, too 


—Du Pont’s trademark for its polyester fiber.” 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, or an entertaining slide film that 
covers trademarks in general and the use of ““Orlon” and 
“Dacron”, write Textile Fibers Department, Section T-4, 
E. I. du Pont de Nemours & Co. (Inc.), Wilmington 98, 
Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. Uy. s. Pat. OFF 
BETTER THINGS FOR BETTER LIVING 
»-THROUGH CHEMISTRY 
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Views of Our Readers 








= Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 


itself the right to select the communications which it will publish and to reject 


others. The Board is not responsible for matters stated or views expressed in any 


communication. 





Disturbed Over Legal Process 
in Segregation Decisions 

® Having been born and reared in 
Minnesota, I grew up in an atmos- 
phere free of racial restrictions and 
am in accord with the state policies 
of non-segregation which prevailed 
in the schools and colleges that I 
attended in the Middle West, though 
I have never felt that I should force 
my opinions on Southerners who 
have a different viewpoint and 
possibly a different experience. How- 
ever, as a lawyer, I cannot but be 
concerned over the legal process by 
which desegregation has been arrived 
at by the Supreme Court in the state 
and federal segregation cases decided 
in May, 1954. 

The classic precedent commonly 
referred to on racial segregation is 
Plessy v. Ferguson, 163 U. S. 537 
(1896), sustaining state legislation 
which compulsorily required sepa- 
rate but equal accomodations in rail- 
way coaches. It is not generally re- 
membered that as late as 1927 in 
Gong Lum v. Rice, 275 U.S. 78, the 
Supreme Court, then composed of 
Chief Justice Taft and Justices 
Holmes, Brandeis, Stone, Van De- 
Vanter, McReynolds, Sutherland, 
Butler, and Sanford, unanimously 
decided, citing many cases, that ra- 
cial segregation in the schools was 
“a question which has been many 
times decided to be within the con- 
stitutional power of the state legis- 
lature to settle without intervention 
of the federal courts under the Fed- 
eral Constitution”. In the Gong Lum 
case, in the briefs even 
more clearly than in the opinion, 


as shown 
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the question of segregation per se 
as a denial of equal protection, in ad- 
dition to the separate-but-equal ques- 
tion, appears to have been squarely 
raised, 

As shown in the briefs, the two 
principal points presented in the 
Gong Lum case in 1927 were: 


1. “A child of school age and other- 
wise qualified and eligible to attend 
a public school in the school district 
wherein the child resides under sta- 
tutes providing for a uniform system 
of free public schools, is denied the 
equal protection of the laws when she 
is excluded from such school solely on 
the ground that she is a Chinese 
child and not of the Caucasian race.” 
R. page 34; Brief of Plaintiff in error 
page 5. 

2. “A child of school age and other- 
wise qualified and eligible to attend 
a public school in the school district 
wherein the child resides under stat- 
utes providing for a uniform system 
of free public schools, is denied the 
equal protection of the laws when she 
is excluded from such school solely 
on the ground that she is a Chinese 
child and not of the Caucasian race, 
when no other school with accommo- 
dations equal to those of the school 
from which the child is excluded is 
maintained which the child might at- 
tend.” Id. 


The Attorney General of Missis- 
sippi said on page 2 of his answering 
brief: 

If it is a violation of the Consti- 
tution of the United States to segre- 
gate the races in the public schools 
of the various states, then section 207 
of the Constitution of Mississippi is 
repugnant thereto and should be 
stricken down. 

It is respectfully suggested that 
Chief Justice Warren's brief dispo- 
sition of the Gong Lum case in 


Brown v. Board of Education, 347 
U.S. 483, 491, is open to question. 
He said, “The validity of the doc. 
trine itself (separate but equal) was 
not challenged.” In fact, the ques- 
tion of segregation per se as a viola- 
tion of equal protection appears to 
have been clearly raised, and the 
cases cited by the court with approv- 
al support its conclusion. Indeed, 
the unanimous Court, speaking in 
that case in 1927, through Mr. Chief 
Justice Taft, said: 

The case then reduces itself to the 
question whether a state can be said 
to afford to a child of Chinese ances 
try born in this country, and a citizen 
of the United States, equal protection 
of the laws by giving her the oppor. 
tunity for a common school education 
in a school which receives only col- 
ored children of the brown, yellow or 
black races. 

The foregoing is the per se ques 
tion raised by the plaintiff in error 

Later on Chief Justice Taft takes 
up the “separate and equal” ques- 
tion as follows: 

The question here is whether a 
Chinese citizen of the United States 
is denied equal protection of the laws 
when he is classed among the colored 
races and furnished facilities for edu 
cation equal to that offered to all. 
whether white, brown, yellow or 
black. 

The case appears to have raised 
and disposed of both questions unan- 
imously in 1927. 

ALFRED J. SCHWEPPE 
Seattle, Washington 


Challenges a Statement 
by Mr. Pittman 


® In the June, 1956, issue of the 
AMERICAN Bar ASSOCIATION JOURNAL 
(Vol. 42, No. 6) on page 588 in the 
text of an article, “The Fifth Amend: 
ment: Yesterday, Today and Tomor 
row”, and in footnote 14A, Mr. R 
Carter Pittman states that George 
Mason's holograph of the Federal 
Bill of Rights, written about 1788, 
“lies unrecognized, unhonored and 
unsung among the Mason Papers in 
the Library of Congress”, and that 
the “first draft of our Bill of Righits 
which became living law is unguard 


(Continued on page 810 
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(Continued from page 808) 


ed. It may be fondled by patriots or 
filched by thieves.” 

In the interest of accuracy, please 
let me say: (1) that this document 
was exhibited on “Freedom 
Train,” and (2) that the group of 
Mason Papers in which this docu- 
ment is kept has been, for a number 
of years, protected by special safe- 
guards for its custody and use that 
were devised for the foremost treas- 
ures of the Library of Congress. It 


the 


may not be examined by a reader 
except in a guarded room. Another 
precautionary step was taken years 
ago when a record negative photo- 
stat was made of it to preserve its 
text in the event of loss of, or dam- 
age to, the original from whatever 
cause. 

You 
know that two other documents from 


may also be interested to 


this group of Mason Papers have 
been on exhibit for several years in 
the Library’s Shrine; one of these is 
the Virginia Bill of Rights of 1776 
in the autograph draft of George 
Mason and Ludwell Lee. 

Davin C. MEARNS 


Manuscripts Division 
The Library of Congress 


A Gratifying Letter 
from a Reader 


# “The Fifth Amendment: Yester 
day, Today and Tomorrow”, by R. 
Carter Pittman, Esq., appearing in 
the June, 1956, issue of the AMERICAN 
BAR AssOcIATION JOURNAL is one of 
considered, in 
formative and helpful articles on the 
subject that I have read. With unu- 
sually documentation, the 
author traces the history of the Fifth 
Amendment, its basis, purpose and 


the most carefully 


careful 


810 American Bar Association Journal 


use, and shows clearly how the courts 
have legislated a completely differ 
ent amendment from the plain and 
specific language of the existing one 

The 
JOURNAL 


AMERICAN BaR ASSOCIATION 
Mr. Pittman 
made an outstanding contribution to 


and have 
an important subject which during 
the past few years has been obscured 
by self-described “liberals”. I have 
read a great many of the publica- 
tions on this subject during recent 
years, and if this letter seems enthu- 
siastic it is only because I feel very 
strongly that Mr. Pittman’s presen- 
tation is by far the most useful, clear 
and persuasive contribution that has 
been made. 


LEON J]. OBERMAYER 


Philadelphia, Pennsylvania 


“Mr. Justice Jackson’s 
Greatest Achievement” 


® Mr. Otto E. Reik in his contribu- 
tion to “Views of Our Readers” in 
the June number of the JourRNAL re- 
fers to the great tribute paid to Mr. 
Justice Jackson in the speech of Mr 
Gordon Dean (of counsel for the 
United States at Nuremberg) which 
was cited in the October, 1955, issue 
of the JourNAL. Referring to the In- 
ternational Military Tribunal, he 
says (page 583) that “Mr. Justice 
Jackson initiated and directed the 
enactment of the international crim 
inal legislation; he should be regard 
ed as the father of this newly created 
important branch of the law.” He 
also states that “The great majority 
of the American jurists, among them 
many prominent politicians, regard: 
ed the Nuremberg war crime legis 
lation as an action.” He 
quotes Senator Taft as saying “We 


unlawful 


might have discredited the whole 
idea of justice in Europe for years to 
come.” He adds: “This was the view 
of the critics.” It would seem neare! 
the truth to say that this was the pre- 
vailing view of the lawyers and judg 
es generally throughout the United 
States. Senator Taft surely could not 


(Continued on page 812 
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(Continued from page 810) 

be classified merely as a “prominent 
politician” or a “critic” when he 
was universally acknowledged to be 
one of the nation’s great lawyers, 
and one of the greatest United States 
Senators in our history. 

Mr. Reik speaks of the Nuremberg 
war crime legislation. There was no 
legislation at Nuremberg. There was 
a palpable simulation of due process 
which ended in the destruction of 
the lives of men. There was merely 
an agreement among four nations of 
the world that they would prosecute 
citizens of a fifth nation without any 
legal right whatever. The whole pro- 
ceedings cried loudly of power but 
there was not an audible whisper of 
authority. 

Mr. Justice Jackson as United 
States Prosecutor (also at the same 
time a Justice of the Supreme Court 
of the United States “on leave”) ad- 
mitted that they had no judicial 
precedent for the Nuremberg pro- 
ceedings. (Vide: The Case Against 
the Nazi War Criminals, page 77.) 
Nevertheless he asked the so-called 
Tribunal judicially to extend the 
provisions of the law of nations in or- 
der to supplement its admitted weak- 
nesses. This, of course, is plain usur- 
pation. International law extensions 
and amendments can be made only 
by agreement among the nations 
who adopt and wish to be governed 
by them. He added that he could not 
subscribe to the “perverted” reason- 
ing that progress in the law cannot 
be made at the expense of morally 
guilty lives. (/bid., pages 76, 77) . 

Col. Murray C. Bernays, who is 
said to have “formulated the basis 
for the war crime trials,” makes 
the following remarkable statement 
which appeared in Reader's Digest 
of February, 1946: “True, what is 
happening in Nuremberg is revolu- 
tionary. But it is not a revolution in 
the law. It is a revolution in law en- 
forcement.” In other words it is law- 
less enforcement, which is exactly 
what the due process clause prohib- 
its. And the Colonel continues: “The 
man in the street knows the score.” 
We submit that this flippant phrase 
touches the last depths of supercili- 
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ous scorn for international law or 
any law whatever. We are asked to 
accept the opinion of the “man in 
the street”, our outraged feelings, 
our anger, our spirit of revenge, our 
wish, if you please, that the law 
might be stretched to fit the crime, 
and then proceed without any legal 
sanctions whatever to destroy the 
lives of men. Unfortunately the ef- 
fect of this “revolution in law en- 
forcement” will be and has been 
magnified infinitely for here we are 
dealing with the rights of man on an 
international level. To subject an 
enemy belligerent to an unfair trial, 
to charge him with an unrecognized 
crime, or to vent.upon him our ret- 
ributive emotions only antagonizes 
an enemy nation and hinders and 
delays the peace of the world. We 
win the war but we lose the battle. 

Our great American patriot Tom 
Paine said: “He who would make 
his own liberty secure must guard 
even his enemy from oppression; for 
if he violates this duty he establishes 
a precedent which reaches himself.” 

George Bernard Shaw, in an in- 
terview during the Nuremberg trials 
when questioned about the Gerinan 
atrocities, said: “Yes, but War is the 
great atrocity.’”” War is man’s biggest 
social evil. He alone must solve this 
problem. The causes of war must be 
ascertained and removed. Killing a 
few German leaders after the war is 
attacking the problem from the top 
rather than at its source. Killing 
these murderers will not prevent like 
crimes nor future wars, any more 
than the execution of murderers un- 
der our domestic laws prevents fu- 
ture murders. 

The proceedings at Nuremberg 
were therefore not only illegal—they 
were unscientific and futile.? 

SAMUEL A. HARPER 
Merritt Island, Florida 


1. Vide: Congressional Record, Vol. 92, No. 
118 Appendix, page A3763. 


Another Compliment 
for Mr. Pittman 


® I congratulate you for publishing 
Mr. R. Carter Pittman’s article on 
the Fifth Amendment in the June, 
1956, issue. Mr. Pittman’s approach 
to the interpretation of the Constitu- 


American Bar Association Journal 


tion seems to me to be the only 
proper approach. In these days when 
stare decisis and history are so com- 
monly ignored, it is refreshing to 
read an article which expresses the 
legal philosophy which seems to me 
to be the basis behind our common 
law system. 
Murray M. McCoLiocn 

Los Angeles, California 


The Practice of Law 
and Accounting 


® Dean Griswold’s recent remarks 
about the combined practice of law 
and accounting had great merits, be- 
cause they showed that the “protec- 
tion of the public” angle, which was 
allegedly the first concern of the 
zealots on both sides of the contro- 
versy, was only another word for the 
elimination of competition. 

Obviously every tax problem is a 
mixtum compositum of accounting 
and law and should be handled by 
persons qualified in both fields. No- 
body is better prepared for the task 
than one who has fulfilled the rigor- 
ous requirements of both professions, 
is bound by the ethical restrictions 
of both grotps and is experienced 
in both fields. 

Mr. George O. May’s observations 
to the Dean’s bizarre problem of 
elimination of the fittest are admir- 
able for their restraint. 

Otto L. WALTER 
New York, New York 


A Questionable Character— 
Is Smokey Bearable? 

® The March, 1956, issue of the 
AMERICAN Bar ASSOCIATION JOURNAL 
published the talk by Miss Marjorie 
Merritt, Director of the National 
Conference of Bar Examiners, given 
at the annual meeting of the Associ- 
ation of American Law Schools, in 
New York City. Miss Merritt drew an 
interesting analogy to “Smokey the 
Bear”. 

It is not the purpose of this letter 
to challenge the analogy, but merely 
to provide a corollary as to the 
qualifications of Smokey. The fol- 
lowing excerpts are taken from the 
proceedings of the 46th Annual 
Western Forestry and Conservation 
Association conference. The follow- 
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ing quotations are taken directly 
from the record of the conference 
proceedings. 


found no evidence of damage in our 
own stands although we frequently 
saw black bear on our lands. We 
thought Oregon bear were better be- 


half of the Fish and Wildlife Service 


as to “Game and Animal Damage” 
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follow: 


Mr. L. T. Webster had the topic 


of “Game and Animal Damage” and 
reported as to bear: 


Bear damage is confined primarily 
to the coastal Douglas fir and red- 
wood types in British Columbia, 
Washington, Oregon and Northern 
California. It is probably more local- 
ized than other animal damage, how- 
ever, and is intensive in problem 
areas. Damage occurs mostly on trees 
8 to 20 inches in diameter. In the 
Spring when sap is flowing freely, of- 
fenders appear to have an appetite for 
the cambium layer. At this season 
they rip off large areas of bark thus 
damaging and often kiling [sic] indi- 
vidual trees. Damage in several areas 
of Washington and Oregon has 
reached proportions of a magnitude 
requiring intensive control measures. 


Mr. H. F. Thomas reported on 


“Damage by Game and Other Ani- 
mals” as follows: 


For many years we have heard re- 
orts on bear damage to young stands 
Washington and California. We 


haved until in 1952 we heard of bear 
damage to young trees on the Roar- 
ing River Tree Farm in Linn County. 
Our foresters checked some of our 
young stands without finding any 
evidence of ruin by bruin. The bear 
must have passed the word along be- 
cause in 1953 we found the first dam- 
age in our 25 to 30 year old stands. A 
few trees were girdled or partial- 
ly peeled in some of our medium 
stocked south slope areas in late 
spring. In 1954 the bear really went to 
work on some of these young stands. 
Our foresters were working in these 
stands at the time and reported fresh 
damage in April and this continued 
until mid-July. In one small area 
more than 80% of the stems in a 
medium stocked stand were girdled 
or damaged. That is when we started 
asking our loggers and visiting hunt- 
ers to shoot bear on sight. Some bear 
have been killed but the damage con- 
tinued this year and it looks like we 
will have to kill more bear if we are 
to protect our young trees. 


Mr. G. H. Hansen reported on be- 


Bear have been doing considerable 
damage during the past 6 or 8 years 
in some localities to Douglas fir. It 
has been demonstrated that bear can 
be trapped readily and bear popula- 
tions reduced to a point where the 
damage to trees is negligible. Areas 
where bear reductional work has been 
carried on during the past two or 
three years will be checked next 
spring to determine whether or not it 
will be necessary to remove additional 
bear from these areas. Usually found 
in small colonies, Mr. Bear can be 
controlled. 


It is the purpose of this letter to 
bring to your attention that it might 
be wise to apply Miss Merritt's pro- 
cedures for investigating moral char- 
acter to “Smokey the Bear” as it ap- 
the above recognized 
authorities in the field of western 
forestry, that Smokey “might just” 
refuse to sign a questionnaire reveal- 
ing his recent activities. 


pears from 


Seriously, the publication of the 
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talk of Miss Merritt was readable 
and interesting and the effect of her 
proposals should not be lessened by 
the recent activities of Smokey. 

Tuomas C. STACER 
Salem, Oregon 


More on 
“Status of Forces” 


* After reading Mr. William Ir- 
win’s letter in the December issue of 
the JourNAL, I was not sufficiently 
provoked to write on the subject of 
the Status of Forces Agreement, but 
upon reading a passionate denunci- 
ation of the agreements by a United 
States Congressman recently, wherein 
he indignantly pointed to the “un- 
fortunate” Americans forced to sub- 
mit to the judgment of foreign 
courts and to be confined in jails of 
the worst sort, I, too, waxed indig- 
nant, but toward the view illustrat- 
ed by the Congressman. 

I served as an officer on a heavy 
cruiser in the Far East in 1953-1954 
and did not have any experiences 
with the NATO agreements, but 
did have a thorough briefing in the 
administration of a similar agree- 
ment made between this country 
and Japan. I had, on many occa- 
sions, the opportunity to represent 
naval personnel in courts martial, 
wherein they were accused of crimes 
against the Japanese persons and 
property. Later, while serving my 
commanding officer as his legal ad- 
viser, I had a great deal of experi- 
ence in an administrative capacity 
in dealing with crimes against the 
Japanese. Most of the time, the Jap- 
anese authorities were happy to 
turn the men over to us for disci- 
pline if they would merely apolo- 
gize to the persons offended and 
make restitution where damage to 
property was concerned. I was sur- 
prised at their willingness to let us 
handle the problem. Only the most 
heinous crimes were taken before 
the Japanese tribunals. 

On occasion, I discussed with 


some of the Japanese authorities the 
problem of Americans whose re- 
spect for persons and property was 
somewhat limited. The forbearance 
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and understanding of the Japanese 
was far above what we could expect 
if the situation were reversed and 
the crimes committed by Japanese 
in our country. 

They did insist, however, that 
where the crimes were so outrageous 
as to attract great public attention, it 
was necessary to subject the offender 
to the law which had been dis- 
obeyed. 

The tremendous number of 
crimes against the Japanese each year 
on the part of American service- 
men is appalling. And too often 
does the punishment meted out by 
the disciplinary authorities of the 
Armed Forces fall short of compen- 
sating the crime or deterring the 
Servicemen from resuming the error 
of their ways. And it should be 
pointed out here that the fear of be- 
ing subjected to the Japanese sys- 
tem of justice was one of the strong- 
est deterring forces in the area 
where I served. The local police 
were effective and the system of jus- 
tice certain—and our men knew it. 

The smashed store windows, 
drunk servicemen lying in the gut- 
ter, rape, robbery, and general vio- 
lence exhibited by some of our men 
could hardly be classified other than 
as a degradation of the American flag 
and the perfect example of personae 
non gratae. Mr. Irwin, et al., would 
have that same flag protect these 
men from the offended sovereignty. 
If Mr. Irwin had talked with a Jap- 
anese merchant writhing in pain 
after being pounced upon by a gang 
of young hoodlums in uniform, or 
visited shopkeepers whose stores 
were ransacked by a soldier or sailor 
or marine or airman, or had seen 
the aftermath of brutal beatings and 
killings by our young ambassadors, 
I feel certain that he would not se- 
riously question their punishment 
by the authorities whose dignity was 
offended. Our system of military jus- 
tice seldom is effective in these situ- 
ations and certainly trial on the soil 
of this country by an American jury 
would not accurately measure the 
seriousness of the offense. 

Insofar as my thoughts are con- 
cerned, there is no internationalism 
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involved. I wholeheartedly agree 
that minor infractions should be left 
to United States authorities and 
they usually are, but heinous crimes 
against the people of the sovereign 
nation of the type too often ob- 
served in foreign countries, might 
well be submitted to the system of 
law so flamboyantly offended. 

My personal experience, sans 
hearsay, has beer that in the Far 
East the agreements are discrimi- 
natingly administered by all parties 
concerned and, to a large measure, 
have a very fine effect on reducing 
the crime rate among Servicemen 
who are prone to commit offenses 
against the local citizenry. And, it is 
my opinion that Servicemen who 
lie in Japanese prisons may thank 
themselves for their predicament- 
and certainly may not be correctly 
labeled “martyrs to international: 
ism”. 

James A. WILLIAMS 


Dallas, Texas 
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‘A Judge 
—writes a Letter 
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Stranger Picketing: 


Permanent Injunction or Permanent Litigation? 


by Thurlow Smoot + of the Ohio Bar (Cleveland) 


® This is an analysis of a problem that arises from the different and sometimes 
contradictory policies of the state governments, as expressed by their courts, by the 
labor board, and by the Federal Government, which has its own policy as ex- 
pressed in the National Labor Relations Act and the pronouncements of the fed- 
eral courts and the National Labor Relations Board. As the Supreme Court had 
occasion to hold again on the last day of the October, 1955, Term, there is an 
area of control of labor relations that belongs to the states. The problem is to 
define that area. Mr. Smoot discusses the cases decided since American Federa- 
tion of Labor v. Swing, handed down in 1941. 





® On February 10, 1941, the United 
States Supreme Court in AFL v. 
Swing! issued an historic decision 
granting labor unions the right of 
organizational picketing by stran- 
gers, 7.e., non-employees, in ruling 
that a state court injunction against 
such picketing was a violation of 
the constitutional guarantee of free 
speech. Yet, today, fifteen vears la 
ter, labor unions all over the coun- 
try are still being enjoined by state 
courts and are still litigating in doz- 
ens of cases the question of whether 
or not they may picket for organi 
zational purposes. How could a de 
cision purportedly settling the issue 
touch off such apparently perman- 
ent litigation on the subject? And is 
there a possibility of the litigation 
coming to a conclusion in the near 
future? The answer to the first ques 
tion is discussed herein. The answer 
to the second is “no!” 


mn the day of the Swing de- 


cision, the Supreme Court decided 
according 


the Meadowmoor case,” 





recognition to the Swing doctrine, 


but ruling that such constitution- 
al guarantees can be lost as pro 
tection where force and _ violence 


attend such picketing. These cases 
then firmly established the principle 
that 
picketed employer and his employ- 


a labor dispute between the 


ees was not necessary to ground a 
union's right to picket an employer 
when violence is not present. And 
the Court later in Allen Bradley v. 
Relations 


Board’ ruled that mass picketing was 


Wisconsin Employment 
within the category of violence, but 
still it was clear from these decisions 
that stranger picketing, /.e., picket- 
ing by non-employees of a company, 
to organize its employees was legal- 
not be re- 
But the 
injunctions 
still 
issued in the state courts and it was 


ly proper and could 


strained by state courts. 
litigation continued; 


against such picketing were 
not long before the question was 
again before the Supreme Court, 


now based for the first time on the 


“purpose” of the picketing. In Gib- 
oney v. Empire Storage & Ice Co.,4 
the Supreme Court said that stran- 
ger picketing could be enjoined by 
a state court where the purpose of 
the picketing® was to require the 
employer to violate a specific state 
that Missouri 
Act. Thus, for the first 
time, there came into these cases the 
question of whether the objective of 
the picketing was of 


statute, in the 


Anti-Trust 


case, 


importance. 
Theretofore, the Court had, in the 
Bradley and Meadowmoor cases, 
made it clear that when the “means” 
used by the pickets, i.e., violence or 
mass picketing, was illegal, the pick- 
eting could be enjoined by the state 
courts. Now in Giboney, the Court 
was laying down the rule that the 
objective of the picketing could be 
illegal and if it were, state-court in- 
junctions could ban such picketing. 

\ vear later, in Building Service 





1. 312 U.S. 21. The exact facts in Swing be- 
come important when later we discuss inter- 
pretations and modifications of it. The Su- 
preme Court said: “A union of those engaged 
in what the record describes as beauty work 
unsuccessfully tried to unionize Swing’s beau- 
ty parlor. Picketing of the shop followed. To 
enjoin this interference with his business and 
with the freedom of his workers not to join 
a union, Swing and his employees began the 
present suit.” 

2. Milk Wagon Drivers’ Union v 
moor Dairies, 212 U.S. 287 

3. 315 U.S. 740 

4. 336 U.S. 490 

5. The exact purpose of the union as dis- 
closed by its picket signs was to force Empire 
Ice and Storage Co., to cease selling ice cream 
to non-union dealers; thus in a round-about 
way to organize 


Meadow- 
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Employees v. Gazzam, the Gib- 
oney principle was extended to cov- 
er (and enjoin) picketing held to 
have the illegal objective of forcing 
an employer to coerce his employees 
into joining the union, which objec- 
tive had been held by the state court 
to violate Washington state policy as 
declared by its legislature.? 

And later in Journeymen Plumb- 
ers v. Graham,’ this doctrine was 
held to cover picketing which the 
Court found had several objectives, 
one of which was found to be in 
violation of a state “Right-to-Work”’ 
statute.2 Now the Supreme Court 
said if one objective of the picketing 
in any way violated public policy 
as expressed in a state statute, a 
state court could enjoin all picket- 
ing. 

In the meantime, two 
peared before the Supreme Court, 
Hughes v. 
California and Teamsters Union v. 
Hanke," from Washington, where- 


cases ay )- 


Superior Court,® from 


in stranger picketing had been en- 
joined. However, in these cases, no 
state statute was involved. The Cali- 
Court held that 

result in 
“unlawful”. 


fornia Supreme 


picketing which would 
“discrimination” was 
The Washington 
held that the picketing ‘ 


coercion” and was “unlawful”. The 


Supreme Court 


‘ 


constituted 


United States Supreme Court ex- 
plained (as the state courts had not) 
that what the state courts had meant 
by declaring the picketing “unlaw- 
ful” make it 
“against public policy” and that was 


was to unlawful as 
a proper limitation on the Swing 
doctrine. In the Hanke decision, the 
Supreme Court also announced (339 
U.S. at page 473) : 


In determining whether injunctive 
restraint against picketing for a pur- 
pose contrary to public policy of the 
state is in violation of the Constitu- 
tional guarantee of freedom of speech, 
it is immaterial whether the public 
policy of the state is established by the 
legislature or by the judiciary. 
The Court also explained its posi- 
tion generally on picketing: 
The effort in the cases [on picketing] 
has been to strike a balance between 


the Constitutional protection of the 
element of communication in picket- 
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ing and “the power of the state to set 
the limits of permissible contest open 
to industrial combatants”, Thornhill 
vs. Alabama, 310 U.S. 88. A state’s 
judgment on striking such a balance 
is, of course, subject to the limitations 
of the Fourteenth Amendment. (339 
U.S. at page 471.) 

Then the Court further explained 

the Swing doctrine, as follows: 


What was actually decided in Ameri- 
can Federation of Labor vs. Swing, 
312 U.S. 321; Bakery & Pastry Drivers 
& Helpers Local vs. Wohl, 315 USS. 
769; and Cafeteria Employees Union 
vs. Angelos, 320 U.S. 293, does not pre- 
clude us from upholding Washington's 
power to make the choice of policy she 
has here made. In those cases, we held 
only that a state could not pro- 
scribe picketing merely by setting ar- 
tificial bounds unreal in the light of 
modern circumstances, to what con- 
stitutes an industrial relationship or a 
labor dispute. 


The Swing Doctrine... 

After Fifteen Years 

So fifteen years after its issuance, the 
Swing doctrine, as interpreted by 
the Supreme Court itself, seemed to 
be that picketing by “strangers” 
(non-employees) was not per se en- 
joinable but if a “purpose” of the 
picketing was held by a state court 
to be against state policy, a state 
injunction would be allowed to 
stand. The Supreme Court had not 
and has not yet specifically upheld 
an injunction against stranger pick- 
the employees, 
but it would seem this could be done 


eting “to organize’ 
g 


6. 339 U.S. 532. 

7. Here, the “purpose” or objective of the 
picketing was found to be to force an em- 
ployer to grant a union shop contract and the 
legislature had declared it against public 
policy for an employer to coerce his employ- 
ees. However, the union merely requested the 
employer to bargain and had sent a contract 
to him containing a union shop clause. When 
the employer refused to discuss the contract, 
the union picketed. Overlooked by the court, 
was the fact that union shops and even closed 
shops are legitimate bargaining objectives in 
Washington, Yeager v. IBT, 239 P. 2d 318, and 
had the employer agreed to bargain, the union 
might well have given up its request for a 
union shop or entered into an election to de- 
termine if all the employees wanted it and if 
so, the employer could have signed it with- 
out violating public policy of the state. Ac- 
tually, again it was “to organize”. 

8. 345 U.S. 192. 

9. Here the Building Trades Council had in- 
sisted the General Contractor have a “100% 
union job.” A subcontractor employed non- 
union men, so the court found “one” objec- 
tive of the picketing—to force discharge of 
non-union employees—violated a “Right-to- 
Work” statute, and thus all picketing was en- 
joined. 

10. 339 U.S. 460. The Hughes case did not 
involve picketing by a labor union, but by a 


in the appropriate case by the Su- 
preme Court explaining that in 
the Swing and Angelos cases, no 
question of the state court having 
found that state policy had been vi- 
olated was before the Court.’? If 
this last portal is closed, then stran- 
ger picketing is indeed becoming a 
right of unions which they may 
always be enjoined from using.*® 

Obviously, AFL v. Swing, has not 
become the Magna Charta of or- 

ganizational picketing that labor 
unions and their attorneys had pro- 
claimed it to be. Stranger picketing 
to organize employees can be en. 
joined, not only if the “means” are 
illegal (violent or en masse), but 
if any objective of the picketing is 
held by a state court to be against 
the policy of the state, either as 
shown by a statute or as determined 
by that court. 

And the state court injunctions 
issued in as great a number as they 
had prior to the Swing case, but 
now not because the picketing was 
illegal, but because the “means” or 
“objectives” were illegal. In the case 
of improper means, state court rul- 
ings were uniform and the picket- 
ing was enjoined, whenever violence 
or picketing en masse occurred.” 
In regard to an improper objective, 
the state courts always enjoined 
picketing when an “objective” or 
purpose of the picketing in any way 
was found to be contrary to policy 
as expressed in a statute. 

Negro organization to obtain the employment 
of more Negroes. The state court said that 
such employment on the basis of race was 
unlawful because it was “discriminatory”, ie 
a successful outcome of the picketing would 
result in discrimination. This is the only one 
of these cases where obviously the picketing 
was notin any way “to organize” employees 

11. 339 U.S. 470. The Hanke case involved 
picketing by a union to obtain membership 
of two partners who had no employees and 
to obtain a contract limiting hours of busi- 
ness. The state court merely said “the picket- 
ing activity [by the union] constituted coer- 
cion and was therefore unlawful.” 

12. In this manner was Giboney removed 4 
a block by the Weber decision on pre-emp- 
tion. See infra. 

13. The portal seems about to be closed. In 
Maine, it was held that stranger picketing “to 
organize” was coercion of employees and thus 
violation of statute and the U.S. Supreme 
Court dismissed the appeal. Pappas v. Stacey 
116 A. 2d 497. Appeal dismissed October 24 
1955. 76 S. Ct. 117. 

14. The only questions left in this sort © 
cases were whether the violence was sporadic 
or continuous and if found sporadic, only vic 
lence was enjoined and the number of picket 
limited; or in mass picketing, the questio® 


of how many pickets constituted a mass w® 
argued and again some picketing was allowe¢ 
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For instance, in Texas, any pick- 
ing not condoned by state statute 
is held to be against the statute 
While in New 
rk, where the picketing was for 


d  enjoinable.*® 


cognition while a request for cet 


ication was pending, the court 


eld it to be against public policy, 

set forth in the Labor Relations 
Statute, and the union was en- 
the 


Relations Statute required an elec 


joined.*° In Michigan, Labor 
tion prior to a union entering into 
a contract with a firm. So there an 
ippellate court held that organiza- 
tional picketing, where an election 
had not been held, was against pub- 
lic policy as expressed by that stat- 
ute, and was thus for an improper 
the Maine Su- 
preme Court held flatly that picket- 


ing “to 


objective,!7_ while 


organize’, was in viola- 
tion of that state’s statute giving 
workers the right of association free 
from “coercion”, etc.!s Three states 
meanwhile prohibited organization- 
al picketing by statute: one in Ore- 
gon by forbidding picketing for the 
purpose of “coercing” or even “in- 
fluencing” an employee to join a 
union; the others in Wisconsin and 
\rizona, by again defining “labor 
dispute” as between 
and a majority of his employees and 
forbidding picketing if there were 
The 
upheld 


no “labor dispute”’. 
Court 


Oregon 
the 
Oregon stat- 


Supreme con- 


stitutionality of the 


ute'® distinguishing Swing by quot- 
United States 


Court’s own interpretation in Build- 


ing the Supreme 
ing Service v. Gazzam that in Swing 
‘this court struck down the state’s 
restraint of picketing based solely up- 
on the absence of an employer- 
employee relationship.” 

But the Arizona 
statutes would fail even this test and 
the Wisconsin and Arizona Supreme 
Courts 


Wisconsin and 


so held. In Wisconsin, in 
companion cases, the Supreme Court 
said that that statute was unconsti- 
tutional as determined by Swing and 
further that another statute granting 
einployees the right to be free from 
coercion in organizing (similar to 
Maine statute) did not apply to 
The Wis- 


keting by a union. 





an employer 


consin Supreme Court appeared in 
these two well-reasoned opinions to 
recognize that there is not any right 
of stranger picketing (as authorized 
by Swing) if every purpose of pick- 
construed as 
1956, 


its two decisions, 


eting can be 
But, in 
months afte 


illegal. 
February, eight 
the 
Wisconsin Supreme Court, on re- 
hearing, completely reversed its 
holdings based upon: “the right to 
business free 


engage in legitimate 


dictation by an_ outside 
This 
that Swing, although clearly appli- 
if the 
picketing has hurt the employer's 
The 
Court, however, declared 


from 


group”.? theory seems to be 


cable, is not to be followed 


business. Arizona Supreme 
that the 
Swing doctrine had not been over- 
ruled and that the Arizona statute 
was therefore unconstitutional.** 
But where there were no statutes 
applicable, state courts usually 
found organizational picketing to be 
against state policy expressed in 
some other way, even by that court 
not proved to be against public pol- 
New 


There, the purpose of the picketing 


icy. York is an exception. 
was held to be “to organize the em- 
ployees” of the firm picketed, and 
the appellate court stated this was 
not proved to be against public pol- 
icy in New York in the absence of a 
statute so declaring public policy 
and the injunction was refused.?? 
In Illinois, however, the Appel- 
Bitzer Motor 
Local 604 Teamsters,2* decided by 


late Court in Ce.’ ¥. 


that case that stranger picketing “to 
coerce the employer to sign a con- 
tract with the union when its em- 
ployees were against the union” was 
against public policy therein and 
thereafter in Illinois. And this was 
affirmed by the same court in Sim- 
Retail Clerks,2* although 


the injunction was denied in this 


mons V. 


15. International Union v. Cox, 212 S. W. 2d 
1000 

16. Goodman v 

17. Universal Car & Service Co. v 
L.C. 68,825 

18. Pappas v. Stacey. See footnote 13, supra 

19. Gilbertson v. Culinary Workers, 282 P 
2d 368; Voght Inc. reversed 74 N.W. 2d 749 

20. Voght Inc. v. IBT, Local 695, 71 N.W. 2d 
359; City of Waukesha v. Plumbers, 71 N.W 
2d 368; Voght Inc. reversed 74 N.W. 2d 749. 

21. Shamrock Dairy Inc. v. Teamsters Local 
310, 28 L.C. 69, 480. That all three statutes in 
Oregon, Arizona and Wisconsin would be in 


Hagedorn, 303 N.Y. 300 
IAM, ¢ 


'\ 
xn 
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Speltz 
Thurlow Smoot has been with his own 


firm in Cleveland since 1947. A gradu- 


ate of the University of Colorado Law 
School, he worked as both regional and 
appellate attorney with the National 
Labor Relations Board between 1937 
and 1940, and was a trial examiner with 
the Board from 1945 to 1947. During 
World War II, he was with the 854th 
Tank Destroyer Battalion. 





latter case because the court found 
the “purpose of the picketing was 
‘advertising’ and not coercion. And 
in Kentucky, the Supreme Court of 
that state enjoined picketing for hav- 
ing an improper objective as deter- 
mined by law of the 
state.*® 


the common 


Practically all Ohio courts were 
the  sit- 
by the Ohio Su- 
preme Court’s decision in 1941 in 
Rath,?* where the court 
had ruled (prior to AFL v. Swing) 
that it “unlawful” in Ohio 
for a picket for the 
purpose of forcing an employer to 
sign a contract which would cause 
it to discharge employees if they did 
not join the union, as this did not 
constitute a “legitimate dis- 


engaged in interpreting 


uations caused 


Crosby v. 


was 


union to 


trade 


the Garner decision held unconstitutional, see 
discussion infra. 

22. Wood v. O’Grady, 307 N.Y. 532. 

23. 239 Ill. 283. Same result by Missouri Su- 
preme Court, Bellerive Country Club v. Mc- 
Vey, 28 L.C. 69,278, with important rationale 
in showing how the Court decided from the 
facts what the purpose was 

24. 125 N.E. 2d 700. 

25. General Drivers v. American Tobacco 
Company, 264 S.W. 2d 150, later reversed on 
another ground by United States Supreme 
Court, 348 U.S. 978. 

26. 136 O.S. 352. 
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pute” between the employer and 
his employees. On the day the Swing 
case was decided, the U. S. Supreme 
Court denied certiorari in Crosby v. 
Rath**. Later the Ohio Supreme 
Court refused to modify its order** 
and the U. S. Supreme Court again 
denied certiorari,?® and Ohio courts 
and lawyers have been arguing ever 
since as to what Crosby v. Rath had 
decided.*° But in 1955, in Chucales 
v. Royalty,** where the court of ap- 
peais had upheld the banning of all 
picketing on the ground that it was 
“stranger” or “organizational” pick- 
eting and thus not a “legitimate 
trade dispute” as defined in Crosby 
v. Rath, the Ohio Supreme Court 
in no uncertain terms declared Ohio 
courts should from now on enjoin 
all such picketing because: 

The public policy of Ohio, as deter- 
mined by its courts, regards picketing 
against an employer as_ unlawful 
where there is no dispute between the 
employer and his employees and 
where the picketing is conducted by 
persons who were never employed by 
that employer and who do not repre- 
sent anyone who ever was, and where 
it is conducted for the purpose of 
pressuring the employer to compel his 
employees to join the union of those 
conducting the picketing. 

Thus, the historic Swing case did 
not give labor the right to peace- 
fully picket for organizational pur- 
poses but rather led to fifteen years 
of litigation with the end result of 
having each state determine its own 
policy by its courts, either by the 
court’s construing a statute as deter- 
minative, interpreting case law as 
determinative or itself instituting 
the “public policy” to be for or 
against such picketing. 


The Garner Case... 
A Rude Jolt 


But then in late 1953, this state by 
state determination of policy was 
rudely jolted by the U. S. Supreme 
Court in Garner v. Teamsters 
Union,’ when it added the prob- 
lem of federal pre-emption to the 
subject with a subordinate problem 
of interstate commerce as distin- 
guished from intrastate commerce. 
In Garner, the Court held that or- 


ganizational or stranger picketing 
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when alleged to be a violation of 
the Taft-Hartley Act,** cannot be 
enjoined by state courts whether or 
not it is found to be for the purpose 
of violating the public policy of the 
state as expressed either by statute 
or case law. This brings in for the 
first time, the inter-intra state com- 
merce problem as state courts still 
might be able to enjoin if it were 
shown that the firm being picketed 
was not subject to the Taft-Hartley 
Act as that Act only applies to inter- 
state commerce. In the Garner case, 
arising out of the Pennsylvania state 
court, picketing had been enjoined 
by a lower court and the injunction 
dissolved by the Supreme Court of 
Pennsylvania on the ground that the 
picketing unfair — la- 
bor practices under the Taft-Hart- 
ley Act, the state 
court did not have jurisdiction un- 


constituted 


and, therefore, 
der the so-called pre-emption doc- 
that is, that the federal 
pre-empts state law. The Supreme 


trine, law 


Court upheld the Supreme Court of 
Pennsylvania, saying: 


It is not necessary or appropriate for 
us to surmise how the National Labor 
Relations Board might have decided 
this controversy had petitioner pre- 
sented it to that body but it is 
clear that the Board was vested with 
the power to entertain the grievance. 


And in the Capital Service case,5* 
the Supreme Court added that the 
Labor Board could obtain injunc- 
tive relief from federal courts to pre 


vent enforcement of a state court's 


27. Cert. den. 312 U.S. 690 

28. 139 O.S. 151. 

29. Cert. den. 316 U.S. 688 

30. There are literally dozens of decisions of 
Common Pleas Courts in Ohio granting in- 
junctions against stranger picketing on the 
authority of Crosby v. Rath, or denying in- 
junctions against such picketing on the ground 
that Crosby v. Rath is not the law. These are 
too numerous to cite here. Ohio Courts of Ap- 
peal have also ruled both ways. For instance, 
stranger picketing for the purpose of obtain- 
ing a closed shop is not enjoinable, lacom- 
mini’s Restaurant v. Hotel & Restaurant Em- 
ployees, 107 N.E. 2d 413; Clark County Lunch 
Co. v. Waiters, 22 O.A. 265, and Donofrio v 
Bartenders, Unreported No. 132,350, Mahon- 
ing County Court of Appeals, 1954; stranger 
picketing to bring pressure on employer to 
compel him to force his employees into the 
union is enjoinable and the Iacommini deci- 
sion is “overruled and abandoned", Bean v. 
Local Union, 114 N.E. 2d 145, also Grimes & 
Hauer Inc. v. Pollock, (first decision) 115 
N.E. 2d 468, reversed on rehearing on basis 
of Garner, 119 N.E. 2d 189 and Chucales v. 
Royalty, above. 

31. 163 O.S. 372; 127 N-E. 2d 203. Cert 
U.S. Supreme Court, May 7, 1956. 


den. 


injunction banning picketing, in a 
dispute involving unfair labor pra 
tices under the Taft Hartley Act. 

Then in Weber v. Anheuser- 
Busch, Inc.,°° the Supreme Court 
held that the pre-emption doctrine 
applies, even where the picketing 
violated the Anti-Trust Law of Mis- 
souri. This, of course, was in direct 
conflict with its decision in the Gib- 
oney case, and the Court disposed 
of the difficulty and apparently of 
all its prior decisions limiting or- 
ganizational picketing, by saying 
“the Missouri Supreme Court relied 
upon Giboney . . . for the proposi- 
tion that a state court retains juris 
diction over this type of suit. But 
Giboney was concerned solely with 


whether the — state’s injunction 


against picketing violated the Four 
teenth Amendment. No question of 
federal pre-emption was before the 
court; accordingly, it was not dealt 
with in the opinion.” Thus, the 
Court is stating that had this issue of 
federal pre-emption been raised in 
the Gazzam, Hughes, etc., line of 
cases, it might well have refused to 
allow the banning of picketing. 
Also, the Court in the Weber case 
reviewed its other holdings on the 
“delicate problems of the interplay 
between state and federal jurisdic- 
tion touching labor relations;”’ it al- 
so summarized its holdings where 
the authority of the state to enjoin 


was found not to have been exclu- 


sively absorbed by federal enact- 


(Continued on page 886) 


32. 346 U.S. 495. 

33. Labor Management Relations Act, 1947; 
29 U.S.C.A. 401. 

34. Capital Service, Inc. v 
501. 

35. But in Amalgamated v. Richman, 348 
U.S. 593, the Supreme Court held that even 
though the state court was wrong in enjoin- 
ing picketing which should be handled by 
the National Labor Relations Board, the feder- 
al courts on petition of a union may not en- 
join enforcement of such state court injunc- 
tions and that a union can seek relief from 
state court injunctions only through the Labor 
Board or state appellate courts. However 
later, while supporting the Richman decision 
the Tenth Circuit Court of Appeals in Retail 
Clerks v. Your Food Stores, 225 F. 2d 659 
held that if the cause for injunction is re- 
moved to federal court on motion and that 
court stays the state court injunction on the 
ground only the Board has jurisdiction, the 
employer cannot, when the NLRB declines 
jurisdiction, go back to the state for injunc- 
tion as the matter is res judicata and the em- 
ployer’s only remedy is to appeal the district 
court ruling. 

36. 346 U.S. 485. 


NLRB, 347 US 
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A Change Is Inevitable: 






Problems of Automobile Accident Litigation 


by Ella Graubart . of the Pennsylvania Bar (Pittsburgh ) 


= No one can open a daily newspaper without being confronted by half a dozen 
stories about one of the greatest of our domestic problems: the increasing number 


of deaths and injuries resulting from automobile accidents. Every accident means 


a potential lawsuit, and the number of such lawsuits now accounts for over 75 per 
cent of all the litigation in our courts. Miss Graubart argues that we must change 
our methods of dealing with these cases which have so clogged the calendars of 
our courts that speedy justice has become impossible. 





® No one familiar with the trial ol 
automobile acci- 


dents can deny that some improve 


cases involving 
ment is necessary in their disposi 
tion. Many lawyers resent efforts to 
change the law, but they cannot es- 
cape the suspicion of being acces- 
sory to a system from which they de- 
rive a substantial advantage. 

In 1953, 38,300 people were killed 
in traffic 1,350,000 
were injured. Each one of these ac- 


accidents and 
cidents created a lawsuit based up- 
on liability arising from someone's 
Most of the 
happened in a split second making 


negligence. accidents 
it impossible to recapture or recre- 
ate the facts on which to base negli- 
the accidents were 


gence; many of 


due to some negligence on the part 
of both drivers of the colliding cars; 
some accidents were not due to any 
one’s negligence. 

Under our present law, each ac- 
cident is treated as an isolated phe- 
nomenon resulting from the fault of 
individuals without relation to its 
elect on the community as a whole. 
Each is 


as theoretically 


considered 





“fault” which 


kills 38,300 people and injures 1,- 


avoidable, but the 
350,000 a year is a predictable con- 
sequence of the behavior of human 
beings under certain circumstances 
and is as much a catastrophe to be 
hurricane, 
flood or drought. Indeed, the Na- 
Safety 


guarded against as a 


tional Council can estimate 
with amazing accuracy and regular- 
ity the number of deaths from traf 
fic accidents which will occur over a 
given week end. 

The 


public to traffic accidents and deaths 


callousness of the general 
is itself a curious phenomenon. No 


one in a lifetime of hazardous liv- 
ing is nearer death or injury than 
when he casually rides in his motor 
car along the highway. 

It was safer, although not nearly 
so pleasant, between the lines in 
Korea or in World Wars I and II. 
The casualties in all three wars to- 
gether did not equal one year’s toll 
of dead and injured on the roads 
of the United States in peacetime. 

For the casualties of war, the Gov- 


ernment very properly spends large 





sums annually in pensions, for hos- 
pitals, for rehabilitation and for the 
care of widows and children. And, 
course there is no moral 
duty of government to take care of 
the casualties resulting from auto- 


while of 


mobile accidents, the economic con- 
sequences to the nation as a whole 
are no less important. 

We reconsider the 
substantive law of “fault” to see if it 
provides the best method for the so- 


should, then, 


lution of the economic and legal 
problems resulting from the annual 


avalanche of automobile accident 
litigation. 
We need not shudder, as some 


commentators do, at the thought of 
displacing “fault” as the cornerstone 
of recovery. The concept of fault 
was not always with us. Before fault, 
there was absolute liability for tort, 
and this theory is still a respected 
basis for recovery in trespass quare 
clausum fregit and res tpsa loquitur 
cases. 

We must at least compare the doc 
trine of liability for fault with other 
theories advanced to see if our pres- 
ent system represents the most ef- 
ficient and just method. 


Traffic Accidents... 
Congestion in the Courts 


At the outset, we have 70 per cent 
to 80 per cent of all litigation in the 
courts, both state and federal, con- 
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cerned with injuries and damages 
resulting from traffic accidents. 

Other litigation, equitable, civil 
and criminal, is delayed and the dis- 
patch of business in the courts im- 
peded by this log jam of traffic neg- 
ligence cases. 

So clogged have court calendars 
become that judges in various parts 
of the country have initiated tech- 
niques of one kind and another to 
hasten the settlement or trial of 
these cases. Among these techniques 
are efforts to obtain waivers of jury 
trial, settlements at pre-trial, arbi- 
tration of small claims, admissions 
and waivers of oral proof of many 
items such as repair bills and hos- 
pital bills, and efforts to eliminate 
conflicting medical testimony by a 
court appointed physician. 

Most of these techniques have re- 
lieved the congestion a little, but 
they are only mild procedural pal- 
liatives for a situation which re- 
quires a comprehensive re-examin- 
ation of substantive law. 

As long as a stroll through the 
corridors of any metropolitan court 
in the country during jury trial ses- 
sions discloses one courtroom after 
another being used to determine the 
fault for injuries and damages re- 
sulting from automobile accidents, 
the courts cannot administer either 
with dispatch or competence all the 
litigation arising from other twen- 
tieth-century problems. 


An Economic Burden... 
Delay in Paying Claims 
Hundreds of thousands of persons 
who are injured each year in auto- 
mobile accidents suffer heavy eco- 
nomic losses. They incur hospital 
and doctor bills and lose wages. 
Many a family is bereft of its en- 
tire income. Other families are de- 
prived of necessary automobile 
transportation. Apart from tragedy 
and inconvenience, the economic 
burden as a result of automobile ac- 
cidents is appalling. Most people 
have to wait an average of two or 
three years to be paid their claims. 

If they engage a lawyer and file 
suit, their cases will not come up 
for trial in metropolitan areas for 
years. 
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If they are willing to settle their 
claims, they are fortunate if the au- 
tomobile which inflicted the dam- 
age was insured. More than one 
third of the motorists on the high- 
ways of the United States are not 
insured. But even where there is in- 
surance, there is not necessarily a 
desire to effect a prompt settlement 
on the part of the insurance com- 
panies. If they wait until the case 
is ready for trial, they can usually 
settle on the same terms as they 
would have at the beginning. In the 
meantime, they have had the use of 
millions of dollars during the two 
or three years before settlement. 
They pay no interest for the delay. 

An examination of the cases listed 
for trial on a given day in a large 
city shows cases filed as much as five 
and six years ago. Most of the cases 
listed were filed two or three years 
before they appeared on the calen- 
dar for trial. 

The twentieth century with its 
concern for efficiency should be able 
to provide a better service for the 
millions of victims of automobile 
accidents. 


Uninsured Defendant... 
Unlikely To Pay Judgment 

Not every victim of an automobile 
accident has a defendant worth su- 
ing. Unless an individual defendant 
is insured, it is unlikely that he can 
be made to pay any judgment 
which might be obtained against 
him. Statistics vary in different parts 
of the country, but it may be fairly 
stated that approximately one third 
of all drivers of automobiles are not 
insured. These people are usually the 
young, the poor and the irrespon- 
sible. 

Nothing can be gained by suing 
them. Thus, in thousands of cases, 
victims of automobile accidents can- 
not recover because of the financial 
irresponsibility of the drivers or 
owners of cars. 

In addition, the law in many 
states frees certain organizations of 
any responsibility for the careless- 
ness of their employees. Accidents 
due to the negligence of drivers em- 
ployed by hospitals, universities, 
charities and some state and muni- 
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cipal corporations create no legal 
claim for damages. The drivers of 
the cars are usually without finan- 
cial responsibility and the employ- 
ers and owners of the cars are not 
liable for the negligence of their em- 
ployees. 

In the case of some municipalities, 
the rule of liability rests on the ten- 
uous govern 
mental and proprietary functions. If 
the driver of a city truck is engaged 


distinction between 


in a governmental function, the city 
is not liable; if in a proprietary func- 
tion, the city may be liable. 

The theory behind these rules of 
non-liability is worn out and under 
suspicion. 

In a society where 114 million 
traffic accidents occur annually, the 
denial of any relief to persons in 
jured by the carelessness of drivers 
because of their financial irrespon- 
sibility or the nature of their activi- 
ties is an anachronism. 

A world famous 
seriously injured while driving on 


composer was 
a super-highway when an employee 
of the highway commission drove 
onto the highway at a non-access 
point. For this victim, there is no 
remedy as the highway commission 
cannot be sued for the negligence 
of its employee and the employee is 
financially irresponsible. 


Witnesses and Facts... 
Indispensable to Collection 
a car is 


If the driver or owner of 


insured or financially responsible 
the person injured in an automobile 
accident has a chance to collect dam: 
ages. 

But to succeed, he must be able 
in the United States to prove (I) 
that the due to the 
carelessness 


accident was 
of the defendant 
(2) in most jurisdictions that the 
plaintiff was entirely free from fault 

The facts to support these con 


and 


clusions must be produced in court 
by witnesses. 
Witnesses 


are indispensable 


Without them, it is useless for 4 
lawyer and his client to enter the 
courtroom. 

Thus, the essential ingredient 0! 


a lawsuit of this kind is the witnes! 
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wio can prove or disprove negli- 
gence. 
Sometimes, witnesses of an acci- 
dent give their names to the injured 
but more often witnesses drive off, 
in order to avoid the necessity of 
testifying for one side or the other. 

Not only are witnesses indispen- 
sable, but the kind of testimony 
they can give must not be uncer- 
tain or inconclusive. If a witness is 
to testify for the plaintiff, he must 
be ready to say the accident was 
caused by the defendant's careless- 
ness. If he is to testify for the de- 
fendant, then his testimony must 
tend to prove fault in the plaintiff. 

But automobile collisions occur in 
split seconds. Seldom is a person ob- 
serving with full attention the ex- 
act spot where the collision will 
take place or the approach of both 
vehicles from different directions to 
the point of contact. 

These witnesses will testify two or 
three years later to the speeds of 
both vehicles, their positions on the 
roadbed, weather conditions, and 
minute measurements to prove the 
negligence of one or the other dri- 
ver. This is a strain on one’s mem- 
ory and honesty, but the law requires 
these details to support a finding of 
liability or non-liability. 

A woman with two small daugh- 
ters stepped out of a car to buy 
some vegetables at a roadside stand. 
While she was thus engaged with 
her back to the highway, her hus- 
band stepped out of the car and 
was killed by a speeding truck. No 
one saw the accident, except the 
truck driver, who could not be ex- 
pected to admit his own negligence. 
Without a_ single witness, what 
should a lawyer do to recover dam- 
ages for the widow and orphans? 


Unequal Verdicts... 
A Question of Justice 
rhe billions of dollars paid annu- 
ally for damages and injuries to 
victims of traffic accidents are 
unevenly distributed. One person 
with a broken collarbone may get 
$500, another $5,000. 

Much depends on the choice of 
a lawyer. Insurance companies offer 
larger settlements to experienced 


lawyers than to non-fighting mem 
the Bar. 


Much depends on the amount of 


bers of 


insurance which the defendant car- 


ries. If he carries $10,000 and three 
persons are injured, no matter how 
severe their injuries or how great 
the loss of earnings, there may be 
no chance of getting more than $10,- 
000. If, however, the amount of in- 
surance is $100,000, each of the three 
persons injured in the accident can 
expect to get a substantial amount. 

Much depends upon the charac- 
ter of the insurance company. Some 
insurers are notoriously uncodpera- 
tive and niggardly; others are em- 
inently fair and willing to codper- 
ate in making a settlement. 

If a case comes to trial, much 
will depend on the parties to the 
litigation and their witnesses. Juries 
feel deep sympathies, usually with 
the plaintiff but sometimes with the 
These 
psychological, sociological, religious 


defendant. may be due to 
or other irrelevant factors. Often, a 
plaintiff may get twice what he 
ought to get because he is a pleas- 
ant witness with an engaging man- 
ner. 

Two passengers injured when a 
bus suddenly stopped, sued the bus 
company for negligence. In one 
courtroom, the jury returned a ver- 
dict for $6500 for the plaintiff; in 
the other courtroom, the verdict was 
for the defendant. 

In a country which pays 414 bil- 
lion dollars for personal injuries 
and property damage every year, is 
there not a better measuring rod by 
which to distribute the money nec- 
essary to reimburse the victims of 
automobile accidents? 


High Stakes... 
Ethical Problems 


Recoveries in metropolitan courts 
are often in excess of $100,000 for 
one plaintiff. The $50,000 verdict 
which was considered large ten years 
ago is returned by juries today with 
nonchalant regularity. From these 
verdicts, plaintiffs’ lawyers retain 
from 25 per cent to 50 per cent for 
their fees and expenses. Indeed, suc- 
cessful plaintiffs’ lawyers are earning 
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Now a senior partner with a Pittsburgh 


law firm, Ella Graubart is a graduate 
of Hunter College and the University of 
Pittsburgh Law School. She is the au- 
thor of a number of legal articles and 
is an active member of several commit- 
tees of local and state bar associations 
engaged in the improvement of judicial 
administration. 





more money today than counsel for 
the largest corporations in America. 

With such high stakes have come 
practices which the Bar cannot long 
ignore—ambulance chasing, perjury 
of witnesses, payment of hospital 
and doctor bills by lawyers, preju- 
diced medical testimony, claims 
which are exaggerated by the use 
of skeletons, colored anatomical pic- 
tures, exhibits, x-rays and other par- 
aphernalia which plaintiff's counsel 
thinks will move the jury to allow 
more than his case is worth. 

On the other side of the table, 
experienced counsel for the insur- 
ance companies maneuver to mini- 
mize damages by every trick which 
experience has proved leads to a 
small verdict or an occasional ver- 
dict for the defendant. 

Counsel the defendants 
retained by insurance companies are 
usually paid on a per diem basis. 
They, therefore, are not interested 
in settlements before a jury is 


for 


picked, i.e., before they have a day 
in court. Both plaintiffs’ and defend- 
ants’ lawyers in these negligence 
cases which occupy approximately 
75 per cent of all of the time of 
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the courts, have a cynical disregard 
of the burden which the taxpayers 
carry to provide an arena for the 
trial and settlement of negligence 
cases. A successful plaintill’s lawyer 
can count on a quarter of a mil 
lion dollars annually from verdicts 
traffic accident 


and settlements in 


cases. 


New Conditions... 
New Legal Formulas 
Lawyers resent doubt or criticism ol 
accepted legal ideas. But new exi 
gencies of a physical, economic 01 
social nature may demand new rem- 
edies. At the least, we must dispas 
sionately re-examine our legal for 
mulas to see if they suit the new 
conditions. 
We should remember Sir Edward 
Coke's warning: 
The lawes of nature are most perfect 
and inimitable; the conditions of hu 
man lawes grow into an infiniteness: 
and there is nothing in them perma- 
nent or stable, human lawes are bred, 
they live, and they die. 
Sir Matthew Hale said: 


The matter changeth the custom; the 


Statistics of Legal Aid Work in the United States 


® The annual report, “Statistics of 
Legal Aid Work in the United States 
and Canada”, for 1955 has just been 
released. This report, prepared at 
the request of the Committee on Le 
gal Aid Work, presents the numbet 
of cases handled, the population 
served and the gross cost of opera 
tion of all known legal aid organiza- 
tions giving service during the cal 
endar year 1955 and reporting to the 
National Legal Aid Association. 

Taken as a cold block of figures, 
it fails to dramatize the significant 
changes in the growth of legal aid 
nationally, But by comparing it to 
the figures released for 1954, cer- 
tain’ heartening trends are inescap- 
able. 

There was a marked advance in 


the number of available legal aid 
309. A total 


handled at a 


facilities, from 275 to 


ol 475,218 cases was 
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contracts the commerce; the disposi 
tions, educations, tempers of men and 
societies change in a long tract of 
time; and so must their lawes in some 
measure be changed, or they will not 


be usefull for their state and condi 


tion. 

Judge Mansfield insisted that es 
tablished rules based on reasons 
which no longer applied to modern 
conditions must be changed. 

Only recently, the Supreme Court 
of the United States in referring to 
the basis for liability of municipal 
ities for negligence, * deplored the 
“inevitable chaos when courts try to 
apply a rule of law that is inher 
ently unsound”, 

The 


thinking and for a searching anal 


need for progressive legal 
ysis of legal behavior must be ap 
parent to all those who are seriously 
law. It is natural 


interested in the 


for some minds exercised by habits 
of dispute to approach new ideas 
But 


have do 


with skepticism and scorn. 


when the rules which we 


not result in fairness or justice to 


millions of our citizens, then we 


gross cost of $2,150, 
010.29. The 


came in connection with the public 


operation ol 


most notable increase 
defender organizations where pub- 
lic defenders went from thirty-fow 
in 1954 to sixty-four in 1955, an in- 
crease of thirty or 88 per cent for 
one year! Even though some of 
these existed unknown to this Com 
mittee, this increase in number of 
new public defenders is very encour- 
aging. 

Legal Aid offices are up five in 
number, from 161 to 166. These in 
clude eighty-one legal aid societies, 
ten departments of social agencies, 
association offices, 


twenty-nine bar 


twenty-nine referral offices, 
law school clinics and five public 


bureaus. 


Reports from fifty-three organiza- 
tions revealed that the collection of 


small claims and family 


support 








twelve 





should be ready for a comprehen 
sive study of the problem both in 
human and financial terms, to dis 
cover if possible a more efficient and 
equitable set of legal principles foi 
the solution of the yearly avalanche 
of claims resulting from automobile 
accidents. 

Some change is inevitable. What 
it should be depends upon a study 
of the economic, social and psycho 
logical effects of the present system 
be made by 


This study should not 


plaintiffs’ lawyers or defendants 


lawyers or insurance men or pro 
fessors out of touch with the prac 
tical realities of settlement and trial 
of these cases. Such a study should 
be made by objective research men 
who can make an unbiased report 
with recommendations based upor 
factual data. 

This would furnish a_ basis for 
such changes, both substantive and 
procedural, as may be necessary to 
provide speedier and juster solu 
tions for the annual toll of injur 
and damage which automobiles in 


flict upon our society. 


and Canada 


items totaled $706,941.52. An addi 
tional twenty-two organizations re 
ported that moneys were collected 
either through the office or directh 
but 
amounts involved were not kept 

Of the 
forty-seven indicated that there was 


by the client records of the 


organizations reporting 
a nominal charge made for applica 
tions or service. $126,545.58 was re 
ceived from such sources and aj] 
plied to operating costs. 

Chis report is the result of a com 
pilation and analysis of figures sen 
to the National Legal Aid Associa 
tion by local offices throughout th 
The Committee 
\id Work, in co-operation with the 
National Aid 


this for 


country. on Lega 


Legal Association 


makes report those wh¢ 
want an objective picture of wher 
we stand in the united effort to make 
legal aid available to all who cai 


not afford to pay 
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The President’s Annual Address: 


The Ancient Challenge—Lest We Forget 


by E. Smythe Gambrell + President of the American Bar Association, 1955-1956 


® Article III, Section 2 of the By-laws of the American Bar Association requires 


the President to deliver an annual address before a joint session of the Assembly 


and the House of Delegates “upon such topic as he may select with the approval 


of the Board of Governors”. President Gambrell chose the subject, “The Ancient 


Challenge—Lest We Forget” 


for his address, which was delivered during the 


opening session of the Annual Meeting in Dallas, Texas. 





® The year you have given me in 
the Presidency of the American Bar 
\ssociation has brought many per- 
sonal satisfactions: the opportunity 
to serve our profession; the privilege 
ol working with its leaders; and the 
pleasure of witnessing constructive 
accomplishments. And I am grateful 
has taught me. 


for what this year 


Meeting with lawyers throughout 


the states and territories and prob 
ing with them the vital questions ol 


this time of trial and transition, | 


have learned much about the char 
acter and temper of the American 
legal profession. For one who has 
enjoyed the good fortune of this 
experience, there is no escaping an 
inspiring sense of the latent power 
ind unity of the Bar. 


Wherever choice or chance has 


placed us and whatever path of pro- 
' 


fessional endeavor we pursue, we la- 


bor in the service of a common 


ise, steadfast in our devotion to 


principles of freedom unde 
and firm in our resolve that the 
itest shall be judged with the 


liest, that no man shall be weak 


when right is on his side. If all law 


vers could unite in the concert of 
their single aim, the voice of pro- 
fessional brotherhood would rise in 
a mighty anthem of freedom, a re- 
sounding hymn to justice 

\s a symbol of the unifying pow- 
er of professional ideals, this assem 
bly has a meaning more exalted and 
more enduring than the immediate 
concerns that have brought us to 
We 
meeting that the glories of the law 


gether. are reminded by our 


have not come from the individual 


working alone. The great matters 


determined and the great things 
done have stemmed from a_ never- 
ending organic process, to which 


lawvers without number have con- 


tributed in shares immeasurable. 


Perhaps no other of man’s 


callings requires so much of disci- 
demands 


plined self-reliance on 


more of the individual conscience. 


Still the lawyer cannot live in isola- 
tion. The stature of the professional 
man is not the measure of the man 
standing alone. He is part of a larger 


endeavor, building upon the work 


ol generations past and partaking 
of the success and the failure of his 
contemporaries. So it ever was, and 
so it must be with a legal proles- 
Without 


co-operative enterprise, the practi- 


sion worthy of the name. 
tioner lacks an essential profession- 
al ingredient. Only in joint effort 
with his fellows can he realize the 
full The 


charge of public service that lifts the 


scope of his function. 
law above the level of a craft or trade 
will see fulfillment only in united 
action, and our claim to professional 
status will find its proof only in the 
effectiveness of our collective units. 
The breadth of professional mobili- 
zation must match the scope of the 
public responsibilities to be met, 
and a day of nationwide challenge 
demands commensurate action, co- 
ordinated and marshalled by an all- 


inclusive national organization. 


A Solid Phalanx .. . 
Bound by a Common Purpose 


The year now coming to its close 
has brought a heightened recogni- 
tion of these facts of professional 
life. As one man, the existing mem- 
bership of the Association rallied to 
the campaign to make of us a truly 
representative organization. In heart 
ening accord, lawyers everywhere re 
sponded to the mobilizing call and 
accepted the hand of professional 


fellowship. In consequence of our 
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unprecedented growth, we here mark 
a new beginning. In one aspect, our 
Association has assumed a different 
identity. With an infusion of fresh 
spirit and vigor and a broadened 
representation, the American Bar As- 
sociation henceforth will speak in 
another voice. But in a larger sense 
and upon the 


higher plane of 


purpose, our organization stands 
strengthened but unchanged, its an- 
imating ideals the same. Today 
American lawyers stand united as 
never before, a solid phalanx drawn 
up in defense of human freedom, 
bound together by a common pur- 
pose. 

During my travels of the past year 
I have tried to direct my thoughts 
and efforts to the major problems 
that beset both the profession and 
the public in these anxious days. 
There is one great issue of our time, 
one persistent theme that commands 
the attention of thoughtful men 
everywhere. Human freedom tran- 
scends all else in, importance. It is 
the lawyer's first concern; the pro- 
fession was born and nurtured in its 
service. In the roiling turbulence of 
a sea of change, we are becoming 
conscious of an all-enveloping fog 
that closes in upon us and threatens 
to engulf the dignity of man. We 
are becoming aware of subtle 
forces, both within and without, that 
would lead us to an existence devoid 
of honor and of hope. We are com- 
ing to the realization that liberty is 
an indivisible whole and that to at- 
tack any part is to threaten all. We 
are beginning to recognize that free- 
dom can be lasting only if it is uni- 
versal and that no man is truly free 
so long as another languishes in 
bondage. 

During my recent travels in the 
Soviet Union I looked in vain for a 
system of law as we know it, for due 
process, for law which the rulers as 
well as the governed must at all 
times obey. I looked for those prin 
ciples that are the commonplaces 
for the practitioner in the common 
law—in short, for some token of the 
rule of law. Despite the recent prot- 
estations of repentance and reform, 








826 American Bar Association journal 


notwithstanding the current ges- 
tures of good will, that unhappy 
country remains subjected to an ab- 
solute authority over the minds and 
thoughts of its people. We dare 
not forget that, wherever freedom 
is denied, there is a menace to the 
freedom we claim for ourselves. 
Here in our modest fraction of the 
world, we have endeavored to keep 
the hands and the minds of men 
unchained. We have sought to keep 
the light of the human spirit un- 
dimmed. We have attempted to pro- 
vide a place where a man can 
live out his life in peace and dig- 
nity, secure in the right to seek the 
truth, to speak freely, to follow the 
religion of his choice and to build 
his own livelihood from the raw ma- 
terials of boundless opportunity. We 
set no limits for human hope, no 
price on human life, and the human 
soul we have valued above all else. 
The annals of history contain no 
record more lustrous than our own 
in the story of man’s striving to be 
free. We have drawn near enough to 
catch a glimpse of the summit of 
our aspirations, where liberty will 
be the birthright of every man, 
beyond denial by any govern- 
ment. The potential of the individ- 
ual in all its rich divergence has 
been set free, releasing a driving vi- 
tality, a tireless energy and a power 
for progress unprecedented in the 
history of man. The aggregate ac- 
complishment is a near miracle of 
material abundance, a plentiful en- 
dowment in the comforts of a full 
life. 


happiness and hope have been re- 


Here new horizons of human 


vealed, and no one can foretell their 
limits. 

Too often, it seems, these precious 
taken We 
have enjoyed the fruits of freedom 


gifts are for granted. 
for so long that we are inclined 
to forget the price that was paid for 
them. We are too ready to regard 
our privileged lot as the normal hu 
man condition, and to overlook the 
wisdom, toil and blood that won our 
liberty. The epic struggle that has 
lifted the 
force begins with 


mankind from enslave- 


of brute 


ment 





our earliest written history. For the 
freedom to follow their consciences, 
the prophets of the Hebrew and 
Christian faiths suffered imprison 
ment and death rather than to re. 
nounce a God whose love gave each 
man dignity and worth. In the great 
Anglo-American tradition, the striy- 
ing to fulfill the divine promise of 
the human being has_ continued 
without respite for nearly one thou 
sand the grudging 
concessions of King John at Runny- 


years. From 
mede through the sacrifices of Amer 
ican patriots in the Revolution that 
set this land on the course of its 
independent destiny, from Magna 
Charta to this very hour, genera 
tions of selfless men have fought for 
their faith in man’s capacity and 
courage to find and to follow the 
truth. These, our fathers, were build. 
ing for a day they could never see; 
their labors and their lives were 
dedicated to generations then un 
born, that they might find a better 
world. 

The ancient struggle is not yet 
won. There will always be godless 
men who thirst for power. In ever 
changing form and manifold guises, 
the forces of oppression confront 
each age anew. In the fight for free 
dom there is no final victory. To 
win today gives only the chance to 
strive again tomorrow. 

In our time, it seems to have fal 
len to us, the American people, to 
determine for all mankind whether 
human beings are capable of gov 
erning themselves in peace, order 
and mutual respect, or whether 
they are forever destined to grovel 
as slaves to the tyrant. We are en 
trusted with the benefits and bless 
ings of liberty in the fullest measure 
man has known. We are custodians 
of the eternal hopes and yearnings 
of mankind. Freedom-loving peoples 
throughout the world turn to us for 
the light of the mind set free. Fo 
some, the lamps of liberty have 
never been lighted. For others, {01 
whom the lamp once burned, the 
light is out. It is our challenge, 1 
is our charge, to keep the faith 
benevolent Providence has commit 










11Ves 
tides 
spect 
curre 
to 
of lif 
patte 
the 

the p 


Our 


The 


Our 
is th 
the t 
accun 
Is OUl 
Voices 
space: 
prove 
is a 
endin 
that y 
treed 
tage 
and 
prince 
everla 
shiftil 
and { 
confir 
the rt 
Ou 


lerme 




















r the 
ences, 
and 
rison 
to re- 
- each 
great 
Striv- 
ise of 
inued 
thou 
dging 
unny 
Amer 
n that 
of its 
Magna 
enera 
ht for 
y and 
w the 
build. 
er See; 

were 
‘noun 
better 


ot yet 
podless 
n evel 
guises, 
ynfront 
yr free 
ry. To 
ance to 


ave fal 
ple, to 
vhether 
of gov 
order 
vhether 
. grovel 
are en 
d_ bless 
neasure 
todians 
arnings 
peoples 
9 us for 
ree. Fol 
y have 
ers, {or 
ied, the 
enge, Il 
faith 

commit 





to US. 
(Change is as ceaseless as life itself. 

| old the 

the rivers of our national 


order yields to new, 
life 
fl endlessly on. As lawyers, we 
know there is no stopping, no turn 
ing back. Our calling was conceived 
in the need to bring order and direc 
tion to the forces of change, and it 
is our daily function to ease the my1 
iad processes of adjustment to al 
tered circumstance. As custodians ol 
change, we live out our professional 
ives in close communion with the 
tides of transition. From this per 
spective, we can see the ever-flowing 
currents of generations past and yet 
to come and semse the continuity 
of life in its changing and constant 
patterns. In charting a course for 
first know 


the future, we must 


the past. 


Qur Surest Guide . . . 
The Wisdom of History 


Our surest guide in troubled times 
is the wisdom, the grandeur, and 
the tragedy of human history. The 
accumulated experience of the ages 
is ours if we will but harken to the 
voices of our fathers across the silent 
The truth that 
proved itself in the past will endure 


spaces of time. 


is a force at work through neve 
The 


that would renounce this heritage of 


ending variations. selfishness 
treedom for our temporary advan- 
faith 


abandons 


fathers 
The 
principles of liberty must stand as 


tage breaks with our 


ind children. 


our 


everlasting landmarks 


the 
shifting currents of change; the ebb 


and 


above 


flow of circumstances must be 


confined within channels fixed by 


the rule of law. 

Ours is a restless age, a time of 
lerment and of growth. The won- 
ders of modern science have pushed 


back the physical horizons, and the 


developments of a resourceful tech- 
nology have opened new vistas of 
. Before us lies the prospect of 


t richer, fuller life for us and for 


those who come after us. But more 


more it is borne in upon us by 
rent events that mastery of our 
environment 


physical may 


prove 
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more a curse than a blessing unless 


we achieve a mastery of ourselves 
as well. Progress in the means of 
travel and communication and the 
discovery of vast new sources of en- 
ergy have made men increasingly 
interdependent, producing fresh fric- 
tions and multiplying the potential- 
ities of conflict. 

The complexities of life, pyramid- 


ing one upon the other, have put 


us increasingly at the mercy of 
forces beyond our control and 
often beyond our understanding. 


Accepted truths are challenged and 
ancient faiths are shaken in the tur- 
bulence of discovery and growth. 
Ihe cynicism of the big lie, of the 
propaganda barrage and of godless 
ideologies has spread its evil conta- 
gion to produce a massive disbelief 


in enduring values. Established pat- 





terns of living have been disrupted, 
family ties are strained, the stabiliz- 
ing bond that linked man to land 
has been dissolved in easy mobility, 
and the pride of the workman has 
been engulfed in the impersonal op- 
the machine. A cata- 
strophic economic collapse left many 
baffled, unsure and resentful. The 
monstrous inhumanity of which man 


erations of 


proved himself capable in two great 
wars revealed with frightening clari- 
ty how precariously thin is the ve- 
neer of civilization that overlies the 
instincts of the brute. The threat of 
nuclear war raises up new specters 
of fear. 
Today the American tradition 
faces a challenge that finds no prec- 
edent in our history. In this time 
of convulsive upheaval, our people 
lack confidence in their power to 
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cope with the perplexities that con- 
front them. A clamor for protection 
and security can be heard in all 
quarters. Afraid they may be tried 
and found wanting, some would 
choose not to be tried at all. The 
cry for security at any price is the 
signal call for a retreat from free- 
dom, a surrender to unreasoning 
fear. We are doomed to thralldom 
if we sacrifice what has_ been 
preserved for us at such great cost 
for the comforting certainty of 
the chain. We must sink to that ser- 
vile state from we climbed 


so laboriously if we renounce the 


which 


right to choose and to think for our- 
selves—if we forget the bitter lessons 
of history. We hear around us the 
call for a leader who will shoulder 
our burdens of choice, for some man 
of action to take command. A per- 
son of quick promises, who feels 
power and forgets right, can readily 
exploit a public sense of apprehen- 
the 
stakes are high enough, whenever 
the political establishment is large 


sion and despair. Whenever 


enough, a demagogue will appear. 
This trend in a time of conflicting 
forces was foreseen by Washington 
in his Farewell Address, when he 
warned, “The disorders and miser- 
ies which result, gradually incline 
the minds of men to seek security 
and respose in the absolute power 
of an individual; and sooner or later 
the chief of some prevailing faction, 
more able or more fortunate than 
his competitors, turns this disposi- 
tion to the purposes of his own ele- 
vation on the ruins of public lib- 
erty.” 

There are those today who would 
have us forget that no dictator will 
long remain benevolent and ignore 
the corrupting force of power as 
taught in harsh experience. These 
voices of despair tell us that the com- 
plex questions of the day are beyond 
the ken of the ordinary man and 
that our hopes and aspirations will 
all be realized without the pain of 
effort or the risk of failure if we will 
only submit our lives and our des- 
tinies to the ministrations of some 
all-wise paternalism. We are told 
that the answer to our anxieties lies 
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in an immense power which will 
gratify our desires and watch over 
our fates. We are assailed by those 
who claim to know what human 
wants and needs are deserving of 
satisfaction and the pattern which 
man must the 
decent life. They would lay down 
for all a prescribed balance of work 


every follow for 


and leisure and select the recreation 
and cultural pursuits that all men 
would be taught to follow. They 
would tell us what political and 
religious beliefs we must hold and 
determine for all the good, the 
true and the beautiful. The power 
they profess is like that of the parent, 
except that instead of preparing us 
for manhood it would keep us in 
perpetual childhood. It would make 
government the sole arbiter of hap 
piness, the regulator of all activity. 
It would not destroy life, but deprive 
it of all meaning. The philosophy 
pretends to a high regard for the 
common man, but it denies his com- 
petency to provide himself with the 
necessities of life in an abundant 
economy, and his capacity to form 
opinions or hold beliefs that are 
worthy of respect. 

It is a fatal delusion that men who 
lack the wit to care for themselves 
will somehow find the infinitely 
greater wisdom required to choose a 
leader who will do the job and that 
we are still free so long as we elect 
our keepers. The fallacy was plain 


one hundred and fifty years ago 
when Jefferson exposed it in these 
words, “Sometimes it is said that 


man cannot be trusted with the gov- 
ernment of himself. Can he then be 
trusted with the government of oth- 
ers? Or have we found angels in the 
form of kings to govern him? Let his- 
tory answer this question.” 


Uncharted Frontiers .. . 
Our Constant Challenge 


Today there are vast uncharted 
frontiers—physical, spiritual and in- 
tellectual—standing as our constant 
challenge. We may well lose our will 
and our ability to cope with these 
challenges if we develop and accept 
the habit of being satisfied with the 
security 


crumbs of material 


meagel 








which some form of benevolent goy 
ernment would dole out to us. To 
the extent that we permit ourselves 
to be so dependent upon government 
that we can no longer think or 
achieve on our own, and dependent 
upon government for those things 
which traditionally we have provid. 
ed for ourselves, we defeat the very 
meaning of democracy and permit 
government to rule rather than to 
serve the individual. By every step 
we take toward making the govern. 
ment caretaker of our lives, we move 
toward making it our master. 

The American nation was founded 
in the faith that strength for the 
ages can be generated by the release 
of the human spirit. The concept 
has guided us not only to a life of 
human dignity, but to material abun 
dance. We have believed that true 
and lasting security lies in progress 
and improvement. The quest for so- 
cial welfare and economic security 
in its extremes is alien to this tra 
dition. If each man is to be free to 
shape his own destiny, to realize his 
own potential, to think and to build, 
then each must assume a measure of 
risk. Only in the complete repression 
of human growth and advancement 
is there complete security, for the 
possibility of change is by definition 
insecurity. Only by confining every 
man to a predetermined mold can 
any of us be secure. Protection from 
intellectual or economic innovation 
resourcefulness or development is 
the antithesis of freedom. One who 
risk of failure 
must also be secure from the oppor- 


is secure from any 
tunity to succeed. To be freed from 
anxiety, mischance or error is equal 
ly to be freed from all possibility of 
growth or achievement. Through the 
rhetoric of security, the meaning ol! 
freedom is being shifted in subtle 
ways from freedom to do as we 
choose to freedom from the necessi 
ties of choice. 

The essence of the human condi 
tion is the aspiration for something 
better. In the pallid utopia of 4 
fixed, stable and never-changing s0 
cial order, where all men would be 
happy, and societ\ 


equal secure, 


(Continued on page § 
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Judicial Self-Restraint: 


The Obligation of the Judiciary 


by Ralph T. Catterall . Member of the State Corporation Commission of Virginia 


=" Mr. Catterall finds in the School Segregation cases another example of what 
he considers to be the tendency of the Supreme Court of the United States to 
substitute for the written Constitution the economic, morai and political convic- 


tions of the justices. His article reviews the history of this trend and cites examples 
of warnings by members of the Court itself that this lack of judicial self-restraint 


leads to judicial despotism. 





® In his address at the John Mai 
shall Bicentennial Ceremonies, 4] 
A.B.A.J. 1009, Chief Justice Warren 
said: 


Insistence upon the independence 
of the judiciary in the early days of 
our nation was perhaps John Mar 
shall’s greatest contribution to consti 
tutional law. He aptly stated the con 
trolling principle when, in speaking 
of the Court during his tenure, he 
that had 
enlarge the judicial power beyond its 


said they “never sought to 
proper bounds, nor feared to carry it 
to the fullest that duty re 
quired”. That is precisely the obliga- 
tion of the judiciary today. Self- 
restraint and fearlessness are always 


extent 


essential attributes of every branch of 
our Government. 

\n independent judiciary (with 
power to issue a writ of habeas cor- 
marks the dividing line be 


tween a free nation and a _ police 


pus) 


state. A police state is a state where 
the police can hold you in custody 
as long as they please, and no judge 
who is not himself afraid of the po- 
lice can let you out. So the Act of 
Settlement, 1701, settled the British 
Crown on the Protestant descend- 
ants of the Electress Sophia on con- 
dition that they appoint judges for 


life; our own Declaration of Inde- 
pendence denounced George III for 
not extending that principle to the 
Colonies (“He has made Judges de- 
pendent on his Will alone, for the 
tenure of their offices, and the 
amount and payment of their sal- 
aries.’’) ; and the Constitution of the 
United States embodies that princi- 
ple. We cannot get along without 
it. It is a pearl of great price. The 
great price that the people willingly 
pay to have judges who are not de- 
pendent on anybody is that every 
body is dependent on the self-re- 
straint of the judges. To them we 
confide the power to make decisions 
affecting life, liberty and property in 
return for their promise to apply the 
understand it. 

Dissenting in United States v. But 
ler, 297 U. S. 1 (1936), complain- 


ing of the abuse of judicial power 


law as they honestly 


and “a tortured construction of the 
Constitution”, Mr. 
said (page 78): 


Justice Stone 


The power of courts to declare a 
statute unconstitutional is subject to 
two guiding principles of decision 
which ought never to be absent from 
judicial consciousness. One is that 


only with the 
power to enact statutes, not with their 
wisdom. The other is that while un- 
constitutional exercise of power by 
the executive and legislative branches 
of the government is subject to judi 
restraint, the check upon 
our own exercise of power is our own 


courts are concerned 


cial only 


sense of self-restraint. 
Those words rankled in the breast 
of Mr Sutherland for 


months. To him they seemed to 


Justice 


“ollend the proprieties” and “im- 
pugn the good faith of those who 
think So, dissenting in 
West Coast Hotel Co. v. Parrish, 300 
U. S. 379 (1937), he 
himself (page 402) : 


otherwise’. 
unburdened 


The suggestion that the only check 
upon the exercise of the judicial pow 
er, when properly invoked, to declare 
a constitutional right superior to an 
unconstitutional statute is the judge's 
own faculty of self-restraint, is both 
ill considered and mischievous. Self- 
restraint belongs in the domain of 
will and not of judgment. The check 
upon the judge is that imposed by his 
oath of by the Constitution 
and by his own conscientious and in- 
formed convictions; and since he has 
the duty to make up his own mind 
and adjudge accordingly, it is hard to 
see how there could be any other re 
straint. 


office, 


modifies the 
with “conscien- 
tious and informed”. It would, how- 
ever, be impossible for him to hold 
convictions that were not conscien- 
tious and informed. The act of 


Sutherland 
“convictions” 


Judge 


word 
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thinking that a conviction was not 
conscientious and informed would 
keep him from entertaining that 
particular conviction. The import- 
ance attributed by Mr. Justice Suth- 
erland to his own convictions is the 
philosophers’ stone that transmutes 
natural law into positive law. Nat- 
ural law can never produce a writ 
of fieri facias in the hands of the 
sheriff except through the medium 
of some judge’s convictions. 

Justice Sutherland was quite right 
in saying that “self-restraint belongs 
in the domain of will and not of 
judgment”. It calls for enough will 
power to resist the temptation to do 
good. (“Good” in this context 
means what the judge knows is good. 
[(“Knows” means what the judge 
knows that he knows.]) Whether, 
in a given case, the judge will ig- 
nore the written law that he has 
promised to obey in favor of his 
concept of natural law depends on 
the strength of his convictions. He 
will do so only when he knows that 
he is right. Justice Holmes was scep- 
tical about natural law for the same 
reason that he distrusted the man 
who knows he is right. 

Chief Justice Marshall had con- 
victions about the sanctity of the 
ownership of land. He had gone 
deeply in debt to buy land in the 
Northern Neck of Virginia, and Vir- 
ginia had passed a statute the ef- 
fect of which, if valid, would be to 
deprive him of his land. 

Fletcher v. Peck, 6 Cranch 87 
(1810), involved a Georgia statute 
that deprived landowners of their 
land. That -was_ before Four- 
Amendment; the 
process clause in the Bill of Rights 
did not apply to the states. Mar- 
shall held that the Georgia statute 
violated the contract clause of the 
Federal Constitution. But for good 


the 


teenth and due 


measure he held as an independent 
and sufficient ground for his judg- 
ment that the statute was void as a 
matter of natural law (page 139): 


... the State of Georgia was restrained 
either by general principles which are 
common to our free institutions, or by 
the particular provisions of the Con- 
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stitution of the United States, from 


passing a law... . 

He takes his stand that a state law 
is void in two separate instances: 
(1) if 
and (2) if it violates general prin- 


it violates the Constitution, 


ciples. 

Mr. Justice William Johnson, Jef- 
ferson’s first appointee to the Court, 
could not go along with Marshall 
on the constitutional ground. He 
said (page 143) : 

I do not hesitate to declare that a 
state does not possess the power of 
revoking its own grants. But I do it 
on a general principle, on the reason 
and nature of things: a_ principle 
which will impose laws even on the 
Deity. 

Judge Johnson knows he is right 
even if the Deity should differ with 
him. Most supporters of natural law 
are more modest: they are merely 
certain that they know the Laws of 
Nature and of Nature’s God. 

Loan Association v. Topeka, 20 
Wall. 655 (1875), held a state stat- 
ute void on general principles. The 
Court did not rely on or mention 
any clause of the Constitution. The 
Fourteenth Amendment had been 
on the books for seven years, but 
the Justices had not yet discovered 
the talismanic properties of the due 
process clause. To Mr. Justice Mil- 
ler the statute looked like robbery, 
and that was all he needed to know. 
He said (page 664) : 

To lay, with one hand, the power 
of the government on the property of 
the citizen, and with the other to be- 
stow it upon favored individuals to 
aid private enterprises and build up 
private fortunes, is none the less a 
robbery because it is done under the 
forms of law and is called taxation. 
Mr. Justice Clifford, on behalf of 

the self-restraint school of thought, 
objected that the Court ought not 
to hold state statutes void without 
relying on the Constitution or any 
clause thereof, saying (page 669) : 

Such a power is denied to the 
courts, because to concede it would be 
to make the courts sovereign over 
both the Constitution and the people, 


and convert the government into a 
judicial despotism. 
The next generation of Justices 


discovered the intricate beauties of 


the due process clause and used ii 
with telling effect in a long line of 
cases in which they were sure 
they knew what was good for th 


country. Their zeal in protecting the 


that 


people from the mistakes of their 
elected representatives was described 
by Mr. Justice Holmes, dissenting in 
Baldwin v. Missouri, 281 U. S. 586 
(1930), as . evoking a consti 
tutional prohibition from the void 


of ‘due process of law’. 


the constitutiona 
rights of the states, he said (page 


595) : 


Speaking of 


As the decisions now stand, I see hard 
ly any limit but the sky to the invali 
dating of those rights if they happer 
to strike a majority of this court as for 
any reason undesirable. I cannot be 
lieve that the Amendment was in 
tended to give us carte blanche t 
embody our economic or moral be 
liefs in its prohibitions. 
But every man has his breaking 
point, and Holmes himself was faced 
with a temptation to do good thai 
he could not resist. He was scepti 
cal of many things, but not of the 
fundamental importance of freedon 
of speech. It took a long while for 
the Justices to get around to the no 
tion that they could force freedom 
of speech on the states. As late 4 
1922, Mr. Justice Holmes joined i: 
the opinion in Prudential Insurance 
Company v. Cheek, 259 U. S. 53 
which said (page 543) : 


. neither the 14th Amendment nor 
any other provision of the Constit 
tion of the United States imposes uj 
on the states any restrictions abou 
“freedom of speech” ae ody 
Three years later it turned ou 

that his brethren were ready, ab 
and willing to bring freedom 

speech under the aegis of due pro 
ess of law. For twenty years Holmes 
had been fighting a rear-guard a 
tion against the extension of the dut 
process clause. He would have ha 
to be more than human to resist th 
particular extension and he did n 
resist it. He was 84 years old. In G 
v. New York, 268 U.S. 652, 11 


dissenting opinion. he said: 


low 


The general principle of free spec 


it seems to me, must be taken to 
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cluded in the Fourteenth Amend- 
ent, in view of the scope that has 
en given to the word “liberty” as 
ere used... . 


[he most articulate champion ol 
the doctrine of self-restraint on the 
Bench today is Mr. Justice Black. He 
implores his colleagues to give up 
their natural law doctrines and go 
back to a study of the text of the doc- 
ument and the history from which it 
grew. Dissenting in Adamson v. Cal- 
ifornia, 332 U.S. 46 (1947), he said: 

This decision reasserts a constitu- 
tional theory spelled out in Twining 
v. New Jersey, 211 U.S. 78, 53 L. ed. 
97, 29 S. Ct. 14, that this Court is 
endowed by the Constitution with 
boundless power: under “natural law” 
periodically to expand and contract 
constitutional standards to conform 
to the Court’s conception of what at 
a particular time constitutes “civilized 
decency” and “fundamental liberty 
and justice.” 


I think that decision and the “na 
tural law” theory of the Constitution 
upon which it relies degrade the con- 
stitutional safeguards of the Bill of 
Rights and simultaneously appropri- 
ate for this Court a broad power 
which we are not authorized by the 
Constitution to exercise. 


And I further contend that the “nat- 
ural law’ formula which the Court 
uses to reach its conclusion in this 
case should be abandoned as an in- 
congruous excresence on our Consti- 
tution. I believe that formula to be 
itself a violation of our Constitution, 
in that it subtly conveys to courts, at 
the expense of legislatures, ultimate 
power over public policies in fields 
where no specific provision of the 
Constitution limits legislative power. 


But this formula also has been used 
in the past, and can be used in the 
future, to license this Court, in con 
sidering regulatory legislation, to 
roam at large in the broad expanses 
of policy and morals and to trespass, 
all too freely, on the legislative do- 
main of the States as well as the 
Federal Government. 


In Brown v. Board of Education, 

17 U.S. 483, the Court forbade the 

tates to maintain segregated public 
schools. In Bolling v. Sharpe, 347 
U.S. 497, the Court forbade the Con- 





gress of the United States to main- 
tain segregated public schools. Both 
cases were decided the day, 
May 17, 1954. 


In the Brown Case (dealing with 


same 


the Court called for 
Mr. Justice 
Black did in Adamson) . After thou- 


state schools) 


the facts of history (as 


sands of hours of laborious research 
the facts of history were produced: 
they proved that nobody in 1868 ex 
pected the Fourteenth Amendment 
to abolish segregation. (See Alexan 
der M. Bickel: The Original Unde) 
standing and the Segregation Deci 
Harv. L. Rev. 1.) The 
facts of history were dismissed as ir 
relevant and immaterial. The Court 
knocked out state segregation on the 


sion, 69 


basis of the equal protection clause, 
saying: 
This disposition makes unnecessary 
any discussion whether such segrega 
tion violates the Due 
Clause of the Fourteenth Amendment. 


also Process 

But in Bolling the Court abo! 
ished segregation solely on the basis 
of the due process clause, thereby 
demonstrating that it would have 
reached the same result in Brown if 
the equal protection clause had 
never been adopted. 

In the Bolling Case the Court did 
not call for research into the facts o! 
history. In 1791, nobody thought 
that the Bill of Rights abolished 
even slavery, but the Court held in 
1954 that words not intended to 
abolish slavery were intended to 
abolish segregation. 

The basis for the decision in the 
Bolling Case is stated by the Court 
at the end of its opinion (page 500) : 

In view of our decision that the 

Constitution prohibits the states from 

maintaining racially segregated pub- 

lic schools, it would be unthinkable 

that the same Constitution would im- 

pose a lesser duty on the Federal 

Government. 

This non sequitur is unique. The 
clause of the Constitution on which 
the state decision is exclusively based 
does not impose any duty on the 
Federal Government, as the Court 
pointed out on the previous page of 
its opinion (page 499) : 


The 


Fifth Amendment, which is ap- 


Judicial Self-Restraint 





Ralph T. Catterall has been a member 
of the State Corporation Commission 


of Virginia since 1949. A graduate of 
Harvard College and the Harvard Law 
School, he practiced law in New York 
City from 1921 to 1924 and in Rich- 
mond from 1924 to 1949, 





plicable in the District of Columbia, 

does not contain an equal protection 

clause as does the Fourteenth Amend- 

ment which applies only to the states. 
A lawyer would be laughed out of 
court who argued with a straight 
face: 

In view of your decision that the 
constitution prohibits the states from 
impairing the obligation of contracts, 
it would be unthinkable that the same 
constitution would impose a_ lesser 
duty on the Federal Government. 
When you say that something is 

“unthinkable” you are expressing as 
forcefully as you can the strength of 
your convictions. You mean that no 
honest and rational person could dis- 
agree with you. The Court does not 
say that segregation is unthinkable 
The unthinkable thing is “that the 
same Constitution would impose a 
lesser duty on the Federal Govern- 
ment’. The argument runs that if 
the Constitution forbids the states to 
do some evil thing, it is unthinkable 
that it would impose a lesser duty on 
the Federal Government. Heretofore 
the rule of decision has turned on 
whether the Constitution does forbid 
something, rather than on whether it 
would forbid something. What the 
Court calls unthinkable is that the 
Constitution “would” forbid an evil 
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Judicial Self-Restraint 


in the states and not in the District. 
Between September 17, 1787, 
May 17, 1954, the doctrine the court 
calls unthinkable had been univer 
sally thought. 

The Court could have avoided this 
difficulty, and could have got out of 
the frying pan into the fire, by decid 
ing the federal school case first or by 
basing the state school cases on 
the due process clause. 

The 1791 Amendment says: “No 
person shall be . . . deprived of life, 
liberty, or property, without due 
process of law... .” 

The 1868 

. nor shall any State deprive 
any person of life, liberty, or proper- 
ty, without due process of law. ...” 

Thus the Amendment applicable 
only to the United States and the 
Amendment applicable only to the 


and 


Amendment _ says: 


states both contain the same words; 
and, if the Court had first forbidden 
segregation in the District on the 
basis of those words, it would have 
logically that the 
words would necessarily produce the 


followed same 
same result in the states. The Court 
passed up the chance to hold that 
exactly the same words mean exactly 
the same thing, in favor of holding 
that widely different words produce 
exactly the same result. The Court 
decided the state case first and then 
held that the state case governed the 
federal case. ‘That 
lowed 


would have fol 
the state 
case had been based on the due pro- 


if the decision in 


cess clause; but the Court did not 
use the due process clause in the 
state case even as a makeweight. 

If the Court had decided the feder- 
al case first, the expensive and use- 
less research into the history of the 
equal protection clause would not 
have occurred and there would have 
been no debate over the facts of his- 
tory. For 165 years any colored chil- 
dren who were educated in the 
nation’s capital were educated in 
separate schools. The Justices knew 
that it would sound silly to ask coun- 
sel to search for evidence that the 
framers of the Fifth Amendment in- 


tended it to abolish segregation. 


But if the Court had begun at the 


beginnit it would have had to be 


i, 
gin with a clause of the Constitution 
adopted in 1791 that did) not keep 
the Congress from passing and the 
courts from upholding the Fugitive 
Slave Law of 1850. Members olf Con 
gress and Presidents of the United 
States also swear to support the Con- 
stitution; and they had not thought 
it necessary to integrate the schools 
in the District of Columbia. The 
psychological treatises cited by the 
Court would have justified Congress 
in abolishing segregation in the Dis- 
trict, because for many years it has 
been well understood that the police 
power is the power to adopt and en 
force a policy to prevent an evil, and 
that the writings of experts can be 
support of the 
that what the legislature seeks to for- 


cited in argument 


bid could be thought to be an evil. 
And if the had 
learned treatises in support of its de- 


Court cited the 


cision based on the due process 
clause, it would have sounded as if 
the Court was citing them to support 
its own exercise of the police power. 

The Court does not say in so many 
words that it adheres to the dogmas 
of “natural law’, but these school 
cases are not the first in which natu 
ral law considerations have played a 
decisive part. They give comfort to 
those who believe that the: eternal 
verities should take precedence over 
the written law, and they are dis 
turbing to those who prefer a written 
constitution. Progressive modifica 
tion by the judges of the judge-made 
common law is a very different thing 
from abruptly changing a written 
constitution. If the eternal verities 
as revealed through the writings of 
Gunnar Myrdal are to outweigh the 
words written in the constitution, 
the concept of the constitution as a 
solemn and binding contract is de 
stroyed. 

The 


restraint is that the judge will suc 


meaning of judicial self 
cessfully restrain himself from put- 
ting his own convictions ahead ot 
the law. If he does not like the writ- 
ten Constitution, it is not for him, 
in the words of Omar, to “shatter it 
to bits—and then re-mould it nearer 


to the Heart's Desire’, or, in the no 
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less eloquent words of Mr. Justice 
Black, “to roam at large in the bro 
expanses of policy and morals and to 
trespass, all too freely, on the legis 
lative domain of the states as well as 
the Federal Government”’. 

But, as Mr. Justice Black has said, 
the Court has for many years been 
roaming at large in the broad ex 
panses of policy and morals; and, as 
Mr. Justice Holmes intimated, the 
Court has often embodied its own 
economic and moral beliefs in the 
due process clause; and, as Mr. Jus- 
tice Clifford pointed out eighty years 
ago, that sort of thing leads to judi 
cial despotism. The strongest denun 
ciations of the Supreme Court are 
found, not in the speeches of soap- 
box orators, but in the opinions of 
dissenting Justices. 

In past cases in which the Court 
has injected its moral views into the 
picture, it has not upset the domestic 
institutions of the states. When the 
Court was holding in a long line of 
cases, subsequently overruled, that 
intangible property taxed by one 
state cannot be taxed by another, 
there was no concerted outcry from 
the supporters of a written constitu 
tion: the decisions pleased more 
people than they annoyed. The same 
thing can be said of the Court's 
holdings in the realm of freedom of 
speech and freedom of religion 
Most people agree that there is a 
those deci 


moral foundation for 


sions; although the constitutional 
foundation is somewhat shaky. Chie! 
Justice Taney’s opinion in the Dred 
Scott Case that an Act of Congress 
freeing the slaves in the Nebraska 
lerritory deprived the slave owners 
of their property without due prov 
ess of law caused a good deal of con 
troversy, but did not interfere with 
the internal affairs of the states 
The case decisions differ 
not only in degree but in kind 
from past examples of “judicial des 


school 


potism’’. It is the difference between 
advancing into forbidden territory 
step by step and advancing by leap 
and bounds. The leaps and bounds 
began with Shelley v. Kraemer, 334 
U.S. 1 in 1948. When Chief Justice 
Vinson wrote the Court's opinion in 
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case he did not realize what a 

p the Court was taking. He found 

out in Barrows v. Jackson, 346 U. S. 

249 (1953). In that case, dissenting 

all by himself, he sputtered (page 
267) that the majority opinion: 

puts personal predisposition in a par- 


amount position over well-established 
proscriptions on power. 


He, too, cast a backward glance at 
the good old days of judicial self- 
restraint, saying (page 269) : 


Since we must rest our decision on the 
Constitution alone, we must set aside 
predilections on social policy and ad- 
here to the settled rules which restrict 
the exercise of our power to judicial 
review—remembering that the only re- 
straint upon this power is our own 
sense of self-restraint. 


The alarming significance of the 
extends beyond the 
Never before 


school cases 
immediate decisions. 


have the personal predilections and 


moral certainties of the Justices rid- 
den so rough-shod over the text of 
the written Constitution. The Court 
has found that the moral law which 
impels it to advance the interests of 
colored people outweighs the moral 
law which teaches that a judge who 
has sworn to uphold a constitution 
ought to uphold it. Actually, the 
Court was not faced with a moral 
dilemma. A judge is not blame- 
worthy who enforces a written law 
that he disagrees with, and as a last 
resort he can resign if the law he 
has sworn to enforce is im- 
moral than he can stomach. But the 


more 


Justices, in the school cases, have 
trapped in a genuine moraldilemma 
that the 
Constitution is a binding contract, 
and (2) that the Supreme Court is 
the final umpire to interpret that 
contract. 


all those who believe (1) 


To illustrate this moral dilemma 


National Legal Aid Conference 


® The 34th National Legal Aid Con- 
ference will be held in Denver, 
October 10-12, in the 
completely remodeled and centrally 
located Albany Hotel. “Post card” 
perfect weather is guaranteed by the 
Chamber of Commerce. 

The Annual Conference is spon- 
sored jointly by the National Le- 
gal Aid Association and the Stand- 
ing Committee on Legal Aid Work 
of the American Bar 
with the co-operation of the Colo- 
rado and Denver Bar Associations. 


Colorado, 


Association, 


Invitations are extended to legal 
aid staff attorneys and board mem- 
bers; to public and voluntary de- 


fenders and to bar association off- 
cials and committees interested in 
improving legal aid and public de- 
fender services. 

Outstanding speakers and discus- 
sion leaders have been invited by 
the program committee to assure 
that every session of the Conference 
will yield an abundance of ideas and 
information with the widest possible 
sharing of experience by the dele- 
gates. 

Delegates will discuss such prob- 
lems as: “Debt Adjustment—Regula- 
tion or Prohibition”; “Referral and 


Reciprocity”; “Problems of Intake”; 


Judicial Self-Restraint 


with a homely example, let us sup- 
pose that two teams are tied in the 
last inning of the World Series and 
that the umpire is morally convinced 
that the Yankees ought to win. The 
Yankee runner is tagged with the 
ball forty-five feet from the home 
plate, and the umpire, acting on his 
understanding of the precepts of nat- 
ural law, declares that the runner is 
safe at home. Those who bet on the 
Dodgers are then confronted with 
the problem of whether the moral 
law requires them to pay their bets, 
and those who bet on the Yankees 
are confronted with the problem of 
whether the moral law permits them 
to accept the payments. Does the de- 
cision of the umpire prevail over the 
rules of the game? One of the rules 
of the game is that both teams shall 
obey the decision of the umpire; and 
the umpire has promised to stick to 
the rule book. 


“Confidentiality of Records and So- 
cial Agency Inquiries”; “How To 
Improve Inter-Legal Aid Referrals”; 
and “A Joint Study of Defender 
Systems’’. 

Committees will report and offi- 
cers members will be 
elected for the 1956-57 year. 

On Thursday, there will be lunch- 
eon in the mountains, followed by a 
tour of Central City, the gold min- 
ing camp district, the “Glory Hole” 
and other scenic landmarks. Friday 
evening calls for a reception by the 
Denver Bar Association followed by 
the Annual Dinner, the culmination 
of the Conference. 


and board 
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Should Canon 35 Be Amended? 


A Question of Fair Trial and Free Information 


by Justin Miller - of the California Bar (Pacific Palisades) 


® In recent months, the press, radio and television have been devoting much space 


to a problem that concerns lawyers more than any other members of the commu- 


nity. That problem is the place that radio microphones, television cameras and 


news photographers should have in a judicial proceeding. At present, Canon 35 of 


the Canons of Judicial Ethics condemns the presence of broadcasters and photog- 


raphers in the courtroom. To some, at least, it has appeared that the news media 


are engaged in a well organized campaign to secure a change in the Canon. In this 


issue, we present three different writers on the subject. Mr. Miler argues that a 
change in the Canon is desirable. Other views appear on pages 838 and 843. 





® The AMERICAN Bar AssOcIATION 
JourNAL has published several arti- 
cles concerning Canon 35 and the 
broadcasting of court proceedings. 
Pursuant to the traditional and salu- 
tary principle of law—that all inter- 
ested parties should be heard before 
a case is decided—it seems appropri- 
ate to set out the point of view of 
broadcasters, themselves. According- 
ly, the following summary is present- 
ed; followed by an analysis of the 
arguments which have been made in 
favor of the Canon. 

First, as a basis of common under- 
standing it should be noted that the 
word “broadcasting”, as used by 
Congress in the Federal Communica- 
tions Act, includes both “radio” and 
“television” as those words are used 
in common parlance. Thus Section 
$(0) of that Act provides: “ ‘Broad- 
casting’ means the dissemination of 
radio communications intended to 
be received by the public directly or 
by the relay 


intermediary of sta- 
9° 


tions.” Section 3(b) provides: “ ‘Ra- 
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dio communication’ or ‘communica- 
tion by radio’ means the transmis- 
sion by radio of writing, signs, sig- 
nals, pictures and sounds of all 
kinds, including all instrumentali- 
ties, facilities, apparatus and services 

. incidental to such transmission.” 
Consequently, the separate designa- 


me «a 


tion in Canon 35 “broadcasting” and 
“television” was repetitious; and, in 
this article the word “broadcasting” 
will be used inclusively, except when 
necessary to distinguish between the 
two forms thereof, as popularly 
known. 

Second, broadcasters assume that 
the requirement of due process, in 
both the Fifth and _ Fourteenth 
Amendments, is properly interpret- 
ed to require an orderly procedure, 
as an indispensable component of a 
fair trial or fair hearing. 

Third, 


correctness of the proposition—im- 


broadcasters assume the 
plicit in Canon 35—that if any con- 
the materially 
detracts from the essential dignity of 


duct, in courtroom, 


the proceedings, or degrades the 
court, such conduct mitigates against 
the orderly procedure which is es- 
sential to a fair trial. 

Fourth, broadcasters assume that 
it is the duty of the presiding judge 
to preserve order in the courtroom; 
to anticipate and prevent, so far as 
he can, any conduct which would be 
calculated to and 
that he has inherent power to do so. 


create disorder; 

Fifth, broadcasters recognize that 
when Canon 35 was adopted in 1937, 
much broadcasting—as measured by 
courtroom requirements was, rela- 
tively speaking, inadequate and in- 
efficient. 

This, then, brings us to the area of 
disagreement with Canon 35, as writ- 
ten, and with the statements of those 
insist that it 
strictly enforced. With respect to this 


who now should be 
area of disagreement, broadcasters 
are committed to the following fun- 
damental propositions: 

I. As stated by the Supreme Court 
in the Associated Press case, 326 
U.S. 1, 20 (1944) , “the widest possi- 
ble dissemination of information 
from diverse and antagonistic sourc 
es is essential to the welfare of the 
public. Freedom to publish 
means freedom for all and not for 
some.” Eternal vigilance in the main 
tenance of this freedom is tradition 
ally recognized as a basic factor in 
the preservation of our liberties. 
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The guaranty of freedom of 
injormation which is set out in the 
Fi Amendment—and_ which is 


made applicable, also in the states, 
by the due process clause of the Four- 
teenth Amendment—applies equally 
to broadcasting, both radio and tele- 
vision; hence the public is entitled 
to benefit from its dissemination of 
information; and it is the broadcast- 
ers’ right and duty to serve the pub- 
lic interest by doing so. 

111. The constitutional mandate, 
concerning freedom of information, 
is just as imperative as the require- 
ment of orderly procedure under the 
due process clause; hence the two 
must be accommodated, one to the 
other, in such manner as to secure 
the fullest possible beneficial opera- 
tion of each. 

IV. The mandate 
concerning freedom of information 


constitutional 


necessarily requires free access to the 


sources of such information; hence 


all public, governmental proceed- 
ings must be accessible to the repre- 
sentatives and facilities of all media 
of communication which come with- 
in the purview of the constitutional 
mandate; except to the extent that 
such access may properly be limited 
under the mandate of the due proc- 
ess clause requiring an orderly proce- 
dure. 

V. The principle of the common 
law and the practice of the common 
law courts—which requires that, gen- 
erally speaking, all trials, both crim- 
inal and civil shall be public—have 
been incorporated into both federal 
and state law by virtue of the due 
process clause of the Fifth and Four- 
teenth Amendments. Some _limita- 
tions of the general rule have been 
recognized—both by the common law 
and by statute in some states—in 
exceptional types of cases. However, 
whenever a trial is public, it would 
be unconstitutional to exclude rep- 
resentatives of any communications 
medium; except if and when it 
should become necessary, in order to 
insure an orderly procedure. 

VI. The broadcasters propose to 
do everything which they may prop- 
erly do to encourage freedom of com- 
munication; to promote free access 


to sources of public information, by 








representatives of all communica- 
tions media; particularly as this ba- 
sic fredom concerns the rights and 
responsibilities of broadcasters to 


serve the public. To accomplish 
these objectives, they will oppose, 
vigorously, any action, whatever the 
source, which limits the capacity of 
broadcasters to give both immediate 
and delayed coverage to public pro- 
ceedings; they will encourage and 
the continu- 
ing development of improved broad- 


advise broadcasters in 


casting procedures and techniques; 
they will develop a positive educa- 
tional program to demonstrate the 


ability of broadcasters—both radio 
and television—to use modern me- 
chanical and electronic methods 


which meet all reasonable require- 
ments necessary for the orderly con- 
duct of judicial, legislative and other 
public governmental proceedings; 
and they will co-operate with appro- 
priate professional and other associ- 
ations to secure relief from restric- 
tions which limit access to, or the 
dissemination of news and other in- 


formation. 


The Specific Issues... 
The Broadcasters’ Stand 
Coming now to the specific issues 


which arise out of Canon 35, the 
broadcasters stand upon the follow- 
ing additional propositions: 
VII. The statement in Canon 35— 
the broadcasting or televising 
of court proceedings are calculated 
to detract from the essential dignity 
of the proceedings, distract the wit- 
ness in giving his testimony, degrade 
not be 


permitted”’—is incorrect; as applied 


the court and should 
to broadcasting, both radio and tele- 
vision, when performed with mod- 
ern facilities by trained personnel. 
VIII. The distraction of a witness 
in giving his testimony is a relative 
matter. Many of the normal incidents 
of courtroom procedure are highly 
distracting to witnesses. Restrictions 
imposed by the rules of evidence, 
reprimands administered by the 
judge, searching cross-examination, 
the scrutiny of jurors and of the 
courtroom audience may all be very 
with these 


distracting. Compared 


normal incidents of courtroom pro- 
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cedure, the effect upon the witness— 
of broadcasting, properly performed 
would be infinitesimal, even as- 
suming he knew it was taking place. 
IX. The Canon 35 


which asserts that the broadcasting 


statement in 


of court proceedings is calculated to 
create misconceptions with respect 
to the court “in the mind of the pub- 
lic’, is incorrect, both in fact and in 
theory, when applied to broadcast- 
ing—either radio or television—per- 
formed with modern facilities, by 
properly trained personnel, under 
the control of the trial judge. 

X. Prohibition of the broadcast- 
ing of proceedings of any public trial 
would be a violation of the Constitu- 
tion, except upon a finding, by the 
trial judge, that it was necessary to do 
so—in that particular case—to insure 
the orderly proceeding required by 
the due process clause. 

Now, with the foregoing funda- 
mental propositions in mind, let us 
examine the arguments which are 
made in support of Canon 35. Most 
of these arguments are based upon 
the major premise of the Canon 
which—whatever its original virtue 

is now clearly erroneous. To deny 
the potentialities of courtroom 
broadcasting, today, because of the 
inadequacies of radio broadcasting 
twenty-five or thirty years ago, or of 
television broadcasting, even eight 
or ten years ago, would be as unrea- 
sonable as to contend that airplanes 
today are not capable of offensive 
warfare because of the limitations of 
the fragile little craft which the 
Wright brothers tlew at Kitty Hawk. 

No one who witnessed the televi- 
sion demonstrations—of the House 
of Delegates and of the Section of 
Judicial Administration—at the 1955 
American Bar Association meeting 
in Philadelphia could honestly and 
sincerely contend that broadcasting, 
so conducted, is calculated to do 
what Canon 35 alleges. Although 
the Philadelphia demonstration was 
made with the express assurance that 
it constituted no commitment with 
regard to Canon 35, or the propriety 
of broadcasting court proceedings, 
nevertheless, it was so convincing as 
to reveal clearly the error of the 
Canon's statement. It is regrettable 
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that some persons who have au- 
thored articles since that time did 
not attend these’ bar 
meetings. 


association 


The Philadelphia demonstration 
was made with only the lights nor- 
mally installed in the meeting rooms 
where it occurred. The personnel in 
charge were inconspicuous and in- 
audible; they were men experienced 
in broadcasting church services—oc- 
casions when it is just as necessary to 
insure dignity and orderly procedure 
as in a courtroom. The broadcasting 
facilities were concealed from the 
participants in the meetings. Some 
participants were unaware that the 
demonstrations were going on. The 
others—who had been informed in 
advance—were in no way disturbed. 

Courtrooms can be __ readily 
equipped to make just such broad- 
casting possible. In recent instances, 
in Oklahoma and Texas, where tri- 
als have been televised, the judges, 
as well as other participants in the 
courtroom proceedings, have testi- 
fied that there was no interference 
with the dignity of the proceedings, 
no distraction of witnesses, and that 
the public was given a much better 
understanding and appreciation of 
the serious nature of the courts’ 
work. In Texas, the televised pro- 
ceedings were shown in classrooms 
and the instructors testified that, for 
the first time the students showed 
real interest in governmental proc- 
esses—interest which had _ never 
been shown in the “bare bones’”’ re- 
citals of civics textbooks. 

More recently, a demonstration of 
broadcasting—both radio and tele- 
vision—was given in the Supreme 
Court of Colorado; a demonstration 
in which no equipment was used in 
the courtroom except microphones, 
so small and so concealed, that the 
judges could hardly see them, even 
when attention was directed to them. 
The lenses of the cameras could be 
seen by the judges, through small 
apertures in a panel placed in a 
doorway in the rear of the court- 
room; but were unseen by the other 
participants. There were no opera- 
tors of the broadcasting equipment 


in the room; there was no noise ac- 
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companying the demonstration; the 
noise of the self-winding courtroom 
clock was particularly noticeable in 
contrast. 


Canon 35... 


An Inconsistency 


These repeated demonstrations of 
broadcasting’s advance in techniques 
and personnel is reflected also 
strange as it may seem—in the second 
sentence of Canon 35, which was 
adopted as an amendment in 1952. 
This amendment permits the broad- 
casting of naturalization proceedings 
in courtrooms, for the expressed 
“purpose of publicly demonstrating 
in an impressive manner the essen- 
tial dignity and the serious nature of 
naturalization”. As too frequently 
happens when laws are amended, no 
sufficient attention is given to re- 
statement of the original provisions. 
Here we are confronted with the 
incongruous situation that the first 
sentence of Canon 35. declares, 
unequivocally, that “the broadcast- 
ing or televising of court proceedings 
is calculated to detract from _ the 
essential dignity of the proceedings, 
. and creates misconceptions with 
respect thereto in the mind of the 
public. . .”; and then in the second 
sentence authorizes the use of broad- 
the 


public in an impressive manner the 


casting for demonstrating to 


essential dignity and serious nature 
of court proceedings. 

It would not be possible in this 
brief article to describe the develop- 
ment of broadcasting—scientific, in- 
dustrial and professional—which has 
taken place in the last twenty years 
and which has so completely changed 
the situation with respect to the use 
of broadcasting in reporting public, 
governmental events. Except for 
parallel achievements in the field of 
atomic energy, there is nothing in 
the long chronicle of human civiliza- 
tion to compare with the advances 
which have been made in electronics 
and related sciences, and their ap- 
plication to broadcasting. 

While the mysteries of vacuum 
tubes, transistors, printed circuits, 
miniature components, image orthi- 
con and vidicon tubes are beyond 








Harris and Ewing 
Justin Miller has had a distinguished 
career as practicing lawyer, law teacher, 


and judge. He was Chairman of the 
Board and General Counsel for the Na- 
tional Association of Radio and Tele. 
vision Broadcasters from 1951 to 1954, 
is now 


and in private practice in 


California. 





the understanding of most people, 
able to understand that 
broadcast equipment is becoming 


we are 


more and more compact, hence less 
that cameras 
can utilize normal illumination in a 


obtrusive; television 
room to produce brighter pictures 
than are visible to occupants of the 
room itself; that microphones, trans 
mitters and receiving sets can now 
be made so small that they can be 
concealed on the person; as was 
done, for example, in the televising 
of Peter Pan where Mary Martin and 
of the other were 50 
equipped, while flying 
through the air. 


each actors 


seemingly 


Of equal importance has been the 
development of skilled personnel 
and a professional attitude upon the 
part of those who operate broadcast 
ing facilities. The noise and confu 
sion, caused by the hundreds of re 
who around the 
courthouse at the Hauptmann trial 
in 1935 indeed calculated to 
destroy the essential dignity of the 
proceedings. Presumably, it would 
be possible for the same thing t 
happen today, if the trial judge and 
his court officers were willing to per 
mit it, and—in the case of broadcast 


porters swarmed 


were 
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in il the personnel were untrained 
fo their work. 
situation 


put the has changed 


ipletely in the last twenty years. 


Broadcasters have adopted their own 
ions of ethics for both radio and 


much 
cerned with their enforcement as are 


television and are as con- 
lawyers and judges with theirs. In 
broadcasting, today, there are many 
men of professional training—law- 
yers, engineers, journalists—as well 
as others who come from non-pro- 
fessional walks of life, who have just 
as understanding appreciation of the 
responsibilities which this great new 
medium of communication owes to 
the American people, as do the mem- 
bers of the older professions, in the 
areas which they represent. 

Perhaps in no respect has there 
been more marked improvement— 
growth and maturity—than in the 
handling of news of public events. 
Occasionally, as in the case of politi- 
cal conventions and of congressional 
committee hearings, great confusion 
has been revealed. Sometimes this 
contusion has resulted from lack of 
dignity in the event itself; sometimes 
from the way in which the event has 
been reported. 
have all seen 
broadcasting so well done, of events 


But, surely, we 
so well planned and carried out, 
that there was no suggestion of con- 
lusion or lack of dignity. For exam- 
ple, would anyone suggest lack of 
dignity in the televised portrayal of 
the formal portions of the last Presi- 
dential the corona- 
tion of Elizabeth II; the Pontifical 
Christmas Mass from the Vatican last 


Inauguration; 


December? Do we hear complaints 
from the participants, or from view- 
ers, of services in the churches and 
cathedrals of this country, joint ses- 
sions of the two Houses of Congress, 
Cabinet meetings, Presidential news 
We 

programs to 


conferences? need only to re- 


member such remind 
ourselves of the quality of present- 
day broadcasting performance, now 
taken for granted as the rightful 
privilege of the American people. 
\Vould anyone suggest that such re- 

rting of public events creates mis- 
conceptions with respect thereto “in 








the mind of the public and should 
not be permitted”? 

To the that argu- 
ments in favor of Canon 35 depend 


extent, then, 
upon the false premise of fact, which 
is set out in the Canon, and the non 
sequitur which follows it, those ar- 
guments must fail. There are a num- 
ber of other arguments, which are 
legal or quasi-legal in character; 
some of which depend upon the 
false premise and others which do 
not. 

Thus, it is contended, directly or 
by implication, that broadcasting 
does not come within the scope of 
the First and Fourteenth Amend- 
ments. The theory of this argument 
is, presumably, that nothing except 
speech and press—as known in 1787 

is covered, today, by the Constitu- 
tion. A closely collateral contention 
is that broadcasting is an “enter- 
tainment” medium; that the 
constitutional provisions were not 


and 


intended to insure freedom of com- 
munication for entertainment pur- 
Both arguments have been 
thoroughly repudiated both by Con- 
gress and by the Supreme Court. 


poses. 


When Congress enacted the Com- 
munications Act, it anticipated these 
arguments and rejected them, by the 
provisions of Section 326 thereof: 
“Nothing in this Act shall be under- 
stood or construed to give the Com- 
mission the power of censorship over 
the radio communications or signals 
transmitted by any radio station, and 
no regulation or condition shall be 
promulgated or fixed by the Com- 
mission which shall interfere with 
the right of free speech by means of 
radio communication.” 

Both Congress and the Supreme 
Court have consistently interpreted 
the Constitution in such manner as 
to make it applicable to present-day 
conditions; in some instances ex- 
tending the scope of its provisions to 
cover situations of which the Fore- 
fathers could not possibly have had 
knowledge. Specifically, the Supreme 
Court has held that speech and press 
as contemplated by the First Amend- 
ment—and as extended by the Four- 
teenth Amendment (Burstyn vy. 


Wilson, 343 U.S. 495, 500) compre- 
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hends every sort of publication 
which affords a vehicle of informa- 
tion and opinion, including, as well, 
circulation and distribution. (Lovell 
v. Griffin, 303 U.S. 444, 452) Thus, 
the following are included: the car- 
rying of signs or banners (Thornhill 
v. Alabama, 310 U.S. 88, 99); dis- 
playing a flag (Stromberg v. Cali- 
fornia, 283 U.S. 359); sound ampli- 
fication devices (Sata v. New York, 
334 U.S. 558, 561) ; ringing doorbells 
(Martin v. Struthers, 341 U.S. 622 
broadcasting and motion pictures 
(Public Utilities Commission v. Pol- 
lak, 343 U.S. 451, United States v. 
Paramount Pictures, 334 U.S. 131, 
166, Burstyn v. Wilson, 343 U.S. 495, 
502, Superior Films, Inc. v. Depart- 
ment of Education, 346 U.S. 587). 
The Supreme Court of the United 
States has been equally explicit in 
rejecting the argument that freedom 
of communication does not include 
the entertain- 
ment. A good example is found in 
Winters v. New York (333 U.S. 507, 
510) 


communication of 


where the Court said: 


We do not accede to appellee’s sug- 
gestion that the constitutional protec- 
tion of a free press applies only to 
the exposition of ideas. The line be- 
tween the informing and the enter- 
taining is too elusive for the protec- 
tion of that basic right. Everyone is 
familiar with instances of propaganda 
through fiction. What is one man’s 
teaches another’s doc- 
trine. Though we see nothing of any 
possible value to society in these mag- 
azines, they are as much entitled to 
the protection of free speech as the 
best of literature. Cf. Hannegan v. 
Esquire, 327 U.S. 146, 153, 158, 90 
L. ed. 586, 590, 593, 66 S. Ct. 456. 
In several 


amusement, 


cases the Supreme 
Court of the United States, and other 
courts as well, have called attention 
to the fact that, sometimes, highly 
important reforms have been effect- 
ed by the use of fiction. In the days 
when freedom of speech and press 
was severely abridged by governmen- 
tal action, sometimes the only way to 
combat the “oppressor’s wrong. . . 
the law’s delay, the insolence of of- 
fice’ was through song and verse and 
satire. Entertainment? Yes, indeed! 
But much more than entertainment, 
as history now clearly indicates. The 

(Continued on page 889) 
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A Newspaperman Speaks for the News Media 


by J. R. Wiggins 


= Mr. Wiggins approaches the problem of news cameras and radio and television 


broadcasting in the courtroom from the point of view of an experienced news- 


paperman. Readers will want to compare his views with those of Justin Miller 
(page 834) and Richard P. Tinkham (page 843), who discuss the legal aspects 


of the problem. 





® The case for amendment of Canon 


35 rests broadly upon four basic 
propositions. Simply stated, they 
are: 


(1) The right of access to judi- 
cial proceedings is not the right of 
the accused only but the right of 
citizens generally. 

(2) The use of modern commu- 
nications devices that permit citizens 
not present in the courtroom to wit- 
ness the events observed by those 
present broadens that right and mul- 
tiplies the benefits of public court 
proceedings. 

(3) Cameras that 
proceedings for newspaper readers, 


record court 
television audiences and film viewers 
without 
the order o1 


can be used 


with 


interfering 
decorum of the 
courts. 

(4) The 


can be made without adversely af- 


photographic — record 
fecting witnesses, jury or officials of 
the court. 

The first two propositions go to- 
gether. Those who do not subscribe 
to them cannot be much expected 
to have an interest in widening the 
public audience for judicial pro- 
ceedings, by the use of the camera 
or any other recording device. Some 
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lawyers and judges, we must con- 
cede, feel that a public trial is for 
the protection of the accused only. 
No other single citizen may have a 
larger interest, but the quality of 
justice is by no means the sole con- 
cern of those under trial. 

Public proceedings improve the 
administration of justice in many 
ways. 

They improve the quality of the 
evidence. Professor John Henry 
Wigmore has said that they produce 
in the mind of the witness a disin- 
clination to falsify because there 
may be spectators in the court who 
will “scorn a demonstrated liar’. 

Blackstone has pointed out the 


advantages of public trial in this 


manner: 


Ihe open examination of witnesses 
viva voce, in the presence of all man- 
kind, is much more conducive to the 
clearing up of truth than the private 
and secret examination taken down 
in writing before an officer or his 
clerk, in the ecclesiastical courts, and 
all others that have borrowed their 
practice from the civil law; where a 
witness may frequently depose that, 
in private, which he will be ashamed 
to testify in a public and solemn tri- 
bunal. 


- Managing Editor of the Washington Post and Times-Herald 


The effects of public proceedings 
on the witness are described by Jere 
my Bentham in these words: 


Environed as he sees himself, by a 
contradiction, should 
he hazard a false tale, will seem ready 


thousand eyes, 


to rise up in opposition to it from a 


thousand mouths. Many a_ known 
face, and every unknown  counte 
nance, presents to him a_ possible 


source of detection, from whence the 
truth he is struggling to suppress may, 
through some unsuspected channel, 


burst forth to his confusion. 


Public proceedings not only im 
prove the quality of the testimony 
but they are likely to call forth hith 
erto undiscovered evidence from 
persons witnessing the proceedings, 
and the photographic record of a 
trial, greatly multiplying the audi 
ence, multiplies this possibility. Cit 
izens who did not realize their con 
nection with a case, by hearing the 
evidence may be informed of it and 
come forth with new testimony 0! 
already 


corroboration of testimony 


submitted. 

Public proceedings improve the 
conduct of judge, jury and counsel 
In Wigmore’s opinion, all are “more 
strongly moved to a strict conscien 
the 


tiousness in performance ol 


duty” by public proceedings. The 


open court, in Bentham’s pictur 
esque language “keeps the judge 
while trying under trial”. The quo 


tation of a whole paragraph from 
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tham on this point is worth 


ile: 
Upon his moral faculties it acts as 
check, restraining him from active 
artiality improbity in every 
ape; upon his intellectual faculties, 
acts aS a spur, urging him to that 
abit of unremitting exertion, with- 
sut which his attention can never be 
kept up to the pitch of his duty. With- 
sut any addition to the mass of delay, 
exation and expense, it keeps the 
udge himself, while trying, under tri- 
il:—under the auspices of publicity 
the original cause in the court of law 
ind the appeal to the court of public 
opinion are going on at the same 


and 


time. So many bystanders as an un 
righteous judge (or rather a judge 
who would otherwise have been un 


righteous) beholds attending his 


court, so many witnesses he sees of his 
ready 


unrighteousness, sO many exe 


cutioners, so many industrious pro 
his sentence. {RATIONALE 
ff JupIcIAL Evwwence, Book II, Chap 


tex. Be 


claimers ol 


Section 2, 


Subsection 3 


Public sroceedings also protect 
8 


judge and court attendants against 
the unjust imputation of wrong- 
that, 


without this safeguard, the reputa- 


doing. Bentham has warned 


tion of the judge “remains a pet 
petual prey to calumny, without the 
possibility of defense’, while with 


publicity, “it will in scarce any in 
stance be attempted” and “it will 


not in any instance be attempted 


with success”. 


Public Trials... 

Public Education 

Public trials, moreover, educate citi- 
zens as to their rights and, in Ben 
tham’s words, “by publicity, the tem 
ple of justice adds to its othe 
functions that of a school ... a 
school of the highest order, where 
branches of 


the most important 


morality are enforced by the most 


impressive means a theater, in 
which the sports of the imagination 
give place to the more interesting 
life’. 


exhibitions of real 


Public judicial proceedings, be- 
sides, put on notice of their involve- 
ment and interest citizens not hith- 
erto aware of their connection with 
ase and they permit such persons 
and 


engage counsel 


fend 


prepare to 


their interests in causes of 


great concern to them of which they 


might never know in time to influ 
ence decisions if trials were held in 
secret. 

Finally, the public proceedings of 
the court operate as a check and de- 
terrent upon those who might other- 
wise be inclined to commit offenses. 
They see in the proceedings what 

They 
the 


the law means to forbid. are 


furnished examples of conse 
quences of wrong doing and the cer 
tainty of detection and punishment 

The 


vital interest that the trial be public, 


accused, to be sure, has a 


but it has been pointed out that: 


After all, although there is a plain 
in each lawsuit, 
there is a third entity interested in 
the the We 
mean the public interest that justice 
be done. [A. S. Cutler Judicial Ad 
and the Man, 
THE AMERICAN ACADEMY 
AND SOCIAL SCIENCE, May 


tiff and a defendant 


outcome of litigation. 


ministration Common 
\.NALS OI 
O. POLITICAI 


1'' 13, page 107. 


In, arguing that a public trial is 
the right of the accused only, many 
Judge Thomas M 


Cooley's statement in his 


lawyers cite 
‘TREATISI 
LIMITATIONS, 


ON CONSTITUTIONAI 


stating: 


The 


is for 


requirement of a public trial 
the benefit of the accused; that 
the public may see he is fairly dealt 
with, 


and 


and not condemned, 
that the 


spectators may keep his triers keenly 


unjustly 
presence of interested 
alive to a sense of their responsibility 
and to the importance of their func 
tions; and the requirement is fairly 
without partiality or fa 
voritism, a reasonable proportion of 


observed if, 


the public is suffered to attend, not 
withstanding that those persons whose 
presence could be of no service to the 
and 
hither by prurient curiosity are 
cluded 
LIMITATIONS, 


accused who would be drawn 
ex- 
altogether CONSTITUTIONAI 


Volume 1., page 647.] 


[his paragraph often is cited as 
though the opening sentence read 
“for the benefit of the accused only”. 
Of course, it does not say that at all. 
The quotation is from a_ section 
dealing with “protections to person 
al liberty” and, in this context, nat 
urally it is concerned primarily with 
the rights of the accused and the 
degree of attendance needed to sat 
isfy his rights. In opening this whole 


discussion, Judge Cooley says: “It is 
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also requisite that the trial be pub- 
lic” 


Elsewhere, Judge Cooley states: 


Che law, however, favors publicity 
in legal proceedings, so far as that ob- 
ject can be attained without injustice 
to the persons immediately concerned. 
The public are permitted to attend 
nearly all judicial inquiries, and there 
appears no sufficient reason why they 
should not alsd be allowed to see in 
print the reports of trials, if they can 
thus have them presented, as fully as 
they are exhibited in court, or at least 
all the material portions of the pro- 
ceedings impartially stated, so that 
one shall not, by means of them, de- 
rive erroneous impressions which he 
would not have been likely to receive 
from hearing the trial itself. [Jbid. 
page 931.] 


\t another point, he states: 


rials at law, fairly reported, al- 
though they may occasionally prove 
injurious to individuals, have been 
held to be privileged. Let them con- 
tinue to be privileged. The benefit 
they produce is great and permanent 
and the evil that arises from them is 
rare and incidental. [Jbid. page 135.] 


Among cases cited by Cooley is 
California v. Hartman, in which the 
California court stated: 


Che trial should be public in the 
ordinary common sense acceptation 
of the term. The doors of the court 
room are expected to be kept open, 
the public are entitled to be admitted, 
and the trial is to be public in all re- 
spects, as we have before suggested, 
with due regard to the size of the 
the convenience of the 
Court, the right to exclude objection- 
able characters and youth of tender 
years, and to do other things which 
may facilitate the proper conduct of 
the trial. [California v. Hartman, 103 
Cal. 242.] 


courtroom, 


Che public presence in the court- 
room, of itself, tends to improve the 
administration of justice, but it is 
also justifiable on a final and a 
broader ground that the courts, like 
the executive departments and the 
legislature, are the creatures of the 
people who retain the right to alter 
and improve them when they exhib- 
it observable deficiencies. 

Those who argue that the right of 
a public trial is a right of the ac- 
cused only sometimes contend that 
the accused may waive the right. In 
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this, and in other matters of his de- 
fense, the accused is not always the 
best judge. Frequently, the accused 
may prefer secret trial rather than 
face the hazards of the open court- 
room, without reflecting that the 
very publicity he seeks to avoid may 
result in his deliverance. 

If the right of access to the courts 
is a public as well as an accused per- 
son’s right, of course, the very sug- 
gestion that the person on trial can 
give away the public’s rights be- 
comes ridiculous. 


The Publiec’s Right... 
How Far Does It Extend? 


Should the public’s right of access 
to the courts be confined to that 
part of the public which is present 
in the courtroom, or should it be 
extended as far as modern facilities 
can extend it, to those who can 
view the proceedings on television 
screens, films or in newspaper col- 
umns? 

This really is the question. If the 
audience in the courtroom is the 
only part of the public with the 
right of access, it is a limited part of 
the public indeed. Judicial districts 
with hundreds of thousands of citi- 
zens can seat only a hundred or two 
in the courtroom. The complexity 
of modern life, moreover, has made 
this scant handful of citizens less 
representative of the community 
than the spectators who attended 
county courts a hundred years ago. 
Courtroom audiences often may be 
made up of persons constituting al- 
most a professional class of specta- 
tors. Those who might view the pro- 
ceedings on television surely would 
more representative 
cross section of the society which the 


constitute a 


court serves. 

The camera accomplishes for the 
audience outside the courtroom the 
essential function that hearing aids 
and glasses accomplish for the hard 
of hearing and the near-sighted in- 
side the courtroom. It brings the 
court proceedings to a much larger 
audience and it may bring them, 
moreover, to an audience that could 


not, in any case, be in attendance 
upon the proceedings while they 
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take place. 

The protection of the accused, di- 
rectly, may be served legally and 
witi essential adequacy, if the trial 
is attended by a very small number 
of citizens. The benefits of a general 
character that public trial confers, 
on the other hand, can be multi- 
plied as the unseen audience is mul- 
tiplied. 

Granted that there are such bene- 
fits, can they be achieved through 
the camera without interfering with 
the order and decorum of the court? 

A great many judges and lawyers 
believe that they can. Probably no 
judge is better informed on the mat- 
ter than Justice O. Otto Moore. On 
December 12, 1955, Justice Moore 
appointed by the Supreme 
Court of Colorado as a referee to 
consider the Canons of Ethics and 
the Canons of Judicial Ethics of the 
Rules of Civil Procedure for Courts 
of Record in Colorado, including 
Canon 35. 

He held public hearings, starting 
on January 30, 1956. In the course 
of these hearings, he heard witnesses 
for and against the canon and wit- 
nessed demonstrations of modern 
devices applicable to photography, 
radio and television. Some 200 ex- 
hibits were received, including pho- 
tographs taken during the hearings. 
At the conclusion of the hearings 
Justice Moore in his formal findings 
said: 


was 


Canon 35 assumes the fact to be 
that the use of camera, radio and tele- 
vision instruments must in every case 
interfere with the administration of 
justice in the particulars mentioned 
above. If this assumption of fact is 
justified the canon should be contin- 
ued and enforced. If the assumption 
is not justified, the canon cannot be 
sustained. 

For six days I listened to evidence 
and witnessed demonstrations which 
proved conclusively that the assump- 
tion of facts as stated in the canon is 
wholly without support in reality. At 
least one hundred photographs were 
taken at various stages of the hearing 
which were printed and introduced as 
exhibits. All of them were taken with- 
out the least disturbance or interfer- 
ence with the proceedings, and, with 
one or two exceptions, without any 
knowledge on my part that a photo- 
graph was being taken. A news reel 











Washington Post Photo 
J. R. Wiggins has been managing editor 


of the Washington Post since 1947. A 
native of Luverne, Minnesota, he began 


his career as a reporter for a Luverne 
newspaper, then went with a St. Paul 
newspaper, rising to editor in 1945. In 
1946 he became assistant to the pub- 
lisher of the New York Times. During 
World War II he served as an air com- 
bat intelligence officer in the Mediter- 
ranean Theater of Operations. 





camera operated for a half hour with 
out knowledge on my part that the 
operation was going on. Radio micro- 
phones were not discovered by me 
until my attention was specifically di 
rected to their location. Several hours 
were devoted to the techniques in- 
volved in modern production of live 
telecasts and for one whole day the 
events taking place in the court room 
were produced on a closed circuit 
telecast and shown as they happened 
on the television set in the court 
room. Cameras used in photo and 
television demonstrations were of dif 
ferent kinds. In still photography and 
newsreel activity they were not no 
ticeable and were operated in such 
manner that I was unaware that they 
were functioning. The television cam 
eras shown were of several kinds, vary 
ing from the large, already outmoded 
one which is mounted on a movable 
tripod, to the small one whch is 4’°x5" 
x7” in size. All equipment used 
whether large or small, is capable ol 
installation outside the court room 
with only the lens appearing on the 
exterior wall, through an otherwisé 
concealed door or window, or from 4 
booth in the rear of the court room 
Only the regular lighting at all times 
functioning in the court room was 
used, and any court room with ade 
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ite sunlight for ordinary court pro- 
dings would require no additional 
zhting. There was nothing con- 
cted with the telecast which was 
itrusive. The dignity or decorum of 
ie court was not in the least dis- 
irbed. Many persons entered and 
tired from the court room without 
eing aware that a live telecast was in 
progress. Others who took seats which 
were so located that they could see 
the television screen which was re- 
producing the hearing were obviously 

surprised when they observed it a 

brief time after being seated. 

Judge Moore, it is well known, 
concluded by recommending that 
“the entire matter should be left to 
the discretion of the trial judge”. 

Following the trial, members of 
the Waco-McLennan County Bar 
Association were asked to give their 
opinion of the photography which 
the court permitted. In one ques- 
tionnaire they were asked: “In your 
opinion, did the following detract 
from the dignity of the court, dis- 
tract the witnesses or jury, or other- 
wise disrupt the orderly procedure 
of the trial?” They answered: 


To the charge that telecasting is 
entertainment, he returned the an- 
swer the United States Supreme 
Court gave in Hannegan v. Esquire: 
“What is one man’s amusement, 
teaches another’s doctrine”. 

To the claim that camera cover- 
age would merely satisfy “idle curi- 
osity” he answered that “under our 
system of government there is con- 
stant regard for the concept of edu- 
cating and informing our people 
concerning the proper functioning 
of all three branches of govern- 
ment”. 

To the allegation that the camera 
would cause lawyers and judges to 
play to the galleries, he answered 
that a “show-off” “will be just that 
whether a camera is present or not”. 


A Public Event... 

No Right of Privacy 

To the contention that rights of pri- 
vacy would be invaded, he answered 
with court opinions to the effect 
that “when one becomes identified 
with an occurrence of public or gen- 





Press Reporters 

Still Photographers 
Movie Photographers 
Television 

Spectators in Court 


Yes 


~jJ Ur 


No Percent Answering 
Yes 
39 20.4% 
9 37 19.5% 
35 22.2% 
47 9.6% 
40 14.9% 





Forty-eight lawyers thought the 
television broadcast of the trial im- 
proved public opinion of our system 
of justice, six thought it hurt public 
opinion and four felt there was no 
effect. 

Forty-nine lawyers would permit 
television in future trials, seven 
would oppose it; thirty-seven would 
permit movie photographers and 
seventeen would oppose it; forty- 
three would allow still photograph- 
ers and thirteen would oppose it. 

Out of sixty lawyers interviewed, 
forty-seven thought the use of the 
camera should be left to the discre- 
tion of the trial judge—the recom- 
mendation finally made by Judge 
Moore, of Colorado. 

In his report, Judge Moore dealt 
with many often heard objections 
camera coverage of the courts. 


eral interest, he emerges from his 
seclusion and it is not an invasion 
of his ‘right of privacy’ to publish 
his photograph”. 

To those who object that permis- 
sion to photograph would flood the 
courtroom with camera men, Judge 
Moore pointed to the pooling ar- 
rangements entered into by photog- 
raphers at his hearing. 

Many judges and lawyers will 
have to see for themselves (if they 
did not see the demonstrations at 
the American Bar Association meet- 
ing in Philadelphia last August) be- 
fore they will be convinced. The 
blame for their disbelief is partly 
that of the press. At most public 
gatherings they attend, the judges 
and lawyers still observe cameramen 
using old fashioned equipment with 
slow film, requiring flashbulbs or 
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supplementary lighting. Often, at 
public functions, they see photogra- 
phers take up a shooting position 
that interferes with the speaker, dis- 
the audience 
view of 


and obstructs 
spectators. Sometimes 
they see all too plainly that photo- 
graphic operations interfere with 
order and decorum. Such doubts 
can be dismissed, short of an actual 
courtroom demonstration, if photog- 
raphers will take advantage of other 
public gatherings to show how un- 
obtrusive the camera can be under 


tracts 
the 


good conditions. 
The camera can be used without 
interfering with the order and de- 
corum of the court. If it is permitted 
in the court at all, trial judges can 
insist upon equipment and tactics 
that will not disturb the court, just 
as they insist upon such behavior by 
other spectators in the courtroom. 
these 
conceded, 


Meeting requirements, it 
must be will 
swer all the objections of lawyers 
and judges. The use of invisible 


not an- 


cameras would not disarm some 
members of the Bar. Their objec- 
tion runs not only to the physical 
obtrusiveness of the camera, but to 
the effect of the most unobtrusive 
camera upon judges, witnesses and 
jury. 

Judge Moore would go far to 
meet such objections by allowing no 
photography over the expressed ob- 
jections of witnesses or jurors. This 
limitation would keep the cameras 
out of many court proceedings—al- 
though it is notable that the de- 
fendant in the Waco murder case did 
not object to photography. 

His caution here only emphasizes 
how much many lawyers and judges 
fear the effect of even the invisible 
camera, particularly upon the wit- 
ness. 

How much would the anxiety of 
an apprehensive witness be  in- 
creased by the knowledge that he 
was being seen and heard, not only 
by persons in the courtroom, but by 
citizens outside the courtroom view- 
ing the trial on a television screen or 
looking at still or motion pictures? 


No one knows. It is a matter of 
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conjecture so far as present infor- 
mation and knowledge are 
cerned. 

It can be argued that the camera 


con- 


lens is a lot less disconcerting in 
some ways than a courtroom spec- 
tator. No camera ever let out an in- 
voluntary exclamation of horror, 
dismay or amusement on the utter- 
ance of a witness. No camera ever 
grimaced or coughed during testi- 
mony. No gallery of cameras ever 
burst into applause and had to be 
rapped to order by the court. No 
camera ever wept or laughed. 
Perhaps the effect of this knowl- 
edge would vary with different wit- 
nesses. Curiously 


enough, some 


persons who are discomfited by 
hundreds of spectators speak with 
relative ease on the radio or tele- 
vision. These devices do not invari- 
ably discomfit all 
whose words are broadcast and all 


whose 


disconcert or 


faces are telecast. Witnesses 
wholly inexperienced at appearing 
in public suffer so acutely before 
the smallest audience that the addi- 
tional occasioned by 


the knowledge of an additional un- 


discomfiture 


seen audience might not be meas- 
urable. 

Would testimony, on the average, 
be adversely influenced? That is the 
question that many lawyers, serious- 
ly concerned about trial procedures, 
wish to have answered. 

Richard P. Tinkham, of the Pub- 
lic Relations Committee of the 
American Bar Association, has sug- 
gested a research project to discover 
the influence of recording devices 
upon Such a 
study would be extremely interest- 
ing. At the same time, it would have 
to be that reactions 
while these devices are a novelty in 
the courtroom might differ from re- 
actions later on 


court proceedings. 


remembered 


when all witnesses 
and attendants have come to regard 
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the habitual broadcasting and pho- 
tographing of the courtroom as rou- 
tine. As the camera becomes more 
and more of a commonplace in all 
sorts of public places, it will produce 
in all those whose images are re- 
corded on all sorts of screens, much 
less self-conscious reaction. 

The risk of even the slightest ad- 
verse effect will be shunned, of 
course, by lawyers and judges who 
see no gain in the transmission of 
court proceedings to a larger audi- 
ence. So, in the end, the argument 
returns again to where it started. 
Those who believe that the public 
presence improves the quality of 
justice will wish to have more of the 
public see and hear their own courts 
in action. Those think that 
there is better likelihood of obtain- 


who 


ing a fair trial away from the scruti- 
ny of the vulgar mob will not wish 
to have more people watch court- 
room proceedings. 

Many 
have to be solved 


technical problems will 
if the courts do 
decide to admit cameras to the court- 
room more and more frequently. No 
special difficulties occur in the case 
of still cameras and in the case of 
newsreel cameras. In the case of tel- 
evision, many special problems do 
arise. 

Sponsorship poses some interest- 
ing questions. The preservation of 
privilege by the balanced presenta- 
tion of testimony involves some pro- 
difficulties. The 
of time for any great 
will be 


allocation 
number of 
troublesome. 


duction 
live telecasts 
The unique difficulties involved are 
sufficiently great to make it plain 
that it is an impulse of public serv- 
ice that is moving the media to seek 
better access to the courts. The big 
cases of enormous public interest 
and concern will be far apart. Day- 
to-day coverage of lesser cases will 
and 


cost money, crews, equipment 


precious television time needed for 
more popular and more remunera 
tive telecasts. 

Public information about the 
courts will be improved, not only 
by what is to be viewed on the tele- 
vision screen, but by reports in oth 
er media of a higher quality, if tel 
vision finally is permitted. Court 
reporting by most newspapers is 
pretty fragmentary in most cities 
Few newspapers have staff for most 
cases. Citizens who see proceedings 
in the courtroom over television 
will not be content with the sum- 
mary reports now available in news- 
papers. They will insist on better 
court reporting, just as they have 
insisted on better reporting of other 
events they now see for themselves. 

The amendment 
of Canon 35 would involve a great 


elimination or 


many new costs and responsibilities 
for all media. The privilege of re- 
porting more court proceedings, if 
it is granted, is going to be an ex- 
pensive one. It is sought by all me- 
dia involved, not as a private ad- 
vantage, but as an opportunity for 
public service. There are a great 
many public functions with which 
cameramen their time 
if the sole object is the satisfaction 


can occupy 
of the idle curiosity of the people. 
There are few public agencies, the 
sound functioning of which are of 
more importance to a democratic 
society. And there are few legislative 
or executive establishments of gov- 
ernment, federal, 
about which citizens know as little. 
The camera, in the hands of discern- 


state, or local, 


ing and discriminating technicians, 
permitted to operate under revised 
canons, can bring to the American 
people a greatly expanded report of 
the activities of the courts. Such a 
report will be in the interest of the 
and in interest of the 


courts the 


public. 
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Should Canon 35 Be Amended? 


A Question of Proper Judicial Administration 


by Richard P. Tinkham - Chairman of the Committee on Public Relations 


® This article is a summarization of the arguments of the Bench and Bar in 
support of the prohibition against photography and broadcasting of trials as 
prescribed by Canon 35 of the Canons of Judicial Ethics. It is in reply to the 
arguments of Justin Miller (page 834) and J. R. Wiggins (page 838) urging a 
change in the Canon. Mr. Tinkham sets forth the considerations that have led the 
American Bar Association to retain Canon 35. His thesis is that the principle of 
the Canon remains valid, even though its precise language may be in part in- 


appropriate today. 





® The Bench and Bar of this coun- 
try are now engaged in what has 
been termed by the press 
controversy” with the media 
concerning Canon 35 of the Canons 


“a raging 
news 


of Judicial Ethics.': Representatives 
of the media through the American 
Society of Newspaper Editors, the 
National Press Photographers Asso- 
ciation, the National Association of 
Radio and Television Broadcast- 
ers, and other organizations have 
launched and are relentlessly pursu- 
well-planned and _ forceful 
campaign to secure a modification 


ing a 


of the Canon. That they have made 
progress in this campaign cannot be 
denied. A number of judges permit 
photographing and broadcasting of 
trials. A considerable number of tri- 
al judges have declared themselves 
in favor of the proposals made by 
the media. 
Canon 35 is not the result of a 
im on the part of the Bench and 
Bar. It desire to 


reflects a fervent 


protect the administration of justice 
against the objectionable conduct of 
some media representatives and the 
apparent inability or unwillingness 
of some judges to maintain the dig- 
nity of court proceedings. Flagrant 
examples have been the Bruno 
Hauptmann, Halls-Mills, Gray-Sny- 
der, “Peaches” Browning, and other 
sensational trials of comparatively 
recent time. Thus, partial credit for 
the birth and growth of the princi- 
ple contained in the Canon should 


1. Canon 35 of the Canons of Judicial Ethics 
was adopted by the House of Delegates of 
the American Bar Association in 1937 and 
amended to include the prohibition against 
broadcasting in 1952. It reads in part as 
follows: 


“Proceedings in court should be conducted 
with fitting dignity and decorum. The taking 
of photographs in the court room, during ses- 
sions of the court or recesses between sessions 
and the broadcasting or televising of court 
proceedings are ealculated to detract from the 
essential dignity of the proceedings, distract 
the witness in giving his testimony, degrade 
the court, and create misconceptions with 
respect thereto in the mind of the public and 
should not be permitted.” 






go to the media _ representatives 
themselves. 

The media are not waiting for the 
Bench and Bar to modify or abro- 
gate Canon 35. They are utilizing 
their great resources for the molding 
of public opinion in an effort to 
oblige the Bench and Bar to modify 
the Canon. At the same time they 
have asked that the Bench and Bar 
abandon or modify the Canon prin- 
cipally on these grounds: 

|. The prohibition against photo- 
graphing and broadcasting trials is a 
violation of the First (free speech) , 
Sixth (public trial) , and Fourteenth 
Amendments to the 


(due process) 


Constitution of the United States.? 


2. It is unfair for the courts to ex- 


clude photographers and broadcast- 
ers while admitting the pencil re- 
porter of the press. 


It is submitted that in view of technical 
developments in photography and broadcast- 
ing, some of the language of the Canon may 
be inappropriate at the present time. The 1937 
version of the Canon has been officially 
adopted by approximately fifteen states. The 
1952 amendment has been adopted by only 
one. Elsewhere media coverage is a question 
for the trial judge. 


2. The term “broadcasting” includes trans- 
mission by both radio and television. It will 
be thus used hereinafter unless it is desired 
to distinguish between the two. It has been 
held that the Fourteenth Amendment to the 
Constitution of the United States imposes up- 
on the several states the requirements of the 
First Amendment 
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3. The development of new and 
modern equipment for the taking of 
photographs and broadcasting* ren- 
ders it unobtrusive and incapable of 
disturbing proceedings in court. 
Representatives of the media have 
now learned to use this equipment 
in a manner consistent with the dig- 
nity and decorum of court trials. 

4. Each trial judge has the power 
and is capable of controlling and 
regulating conduct in his own court- 
room. 


The Ultimate Issue... 
Interference with Justice? 


It is submitted that the issue before 
us does not ultimately involve con- 
stitutional questions, for free speech 
(which includes broadcasting) and 
fair trial are of equal stature under 
the law. Neither can transgress upon 
the other. The question is whether 
still photography and the broadcast- 
ing of court proceedings will inter- 
fere with the due administration of 
justice. Both the Bar and the media 
are agreed that if they do, they 
should not be permitted.‘ 

We are charged with depriving 
the media of their 
rights under the free-speech and 
public-trial amendments to the Con- 
stitution.5 


constitutional 


There is a simple answer which 
demonstrates the complete fallacy of 
this argument. In the present day, 
all trials are public trials except in 
the rare instance where media cov- 
erage would interfere with the ad- 
ministration of justice or affect pub- 
lic morals, health or safety.® 

The courts are just as accessible to 
all media as they are to the pencil 
reporter. The broadcasters can and 
do gather the news in the courtroom 
and disseminate it many times each 
day through their news commentar- 
ies. No one is barred from any court- 
room. The complaint is that they 
can't gather the news in the ways 
they prefer—with cameras and mi- 
crophones. The media do not seek 
access to information. They have 
that. They want something more. It 
might be called “freedom of the lens 
and microphone”. 


The side issue as to whether a de- 
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fendant in a criminal case may waive 
his right to a public trial and that 
thereafter the court may exclude the 
public, including the media, has no 
place in this discussion. However, 
the majority rule seems to answer 
this in the affirmative.? Civil trials 
are public by tradition and custom. 
Courts are public, and all members 
of the media have equal access to in- 
formation. The right of free speech, 
or freedom of information, call it 
what you will, is not denied or ham- 
pered in any way. 


A Revised Canon... 
The Effect on Lawsuits 


Will Photography and Broadcast- 
ing Interfere with the Administra- 
tion of Justice? The mere knowledge 
that they are being photographed or 
broadcast causes many people to un- 
dergo changes of personality. In 
commenting on whether or not pho- 
tography and broadcasting in the 
courtroom would interfere with the 
administration of justice, Judge 
Harold R. Medina of the United 
States Court of Appeals for the Sec- 
ond Circuit in a CBS broadcast said: 


I say it does, and that they consti- 
tute a psychological and very real bar- 
rier which, for all practical purposes, 
makes it impossible to get at the 
truth. And because of this I would 
exclude them, not only from court 
rooms but from any other places 
where analogous efforts are being 
made to do justice on the basis of 
true facts. 


Let us look at what prominent 


representatives of the media say 


3. Several demonstrations by representatives 
of the media have shown that this new 
equipment can be used unobtrusively and with 
a minimum of distraction. 

4. The Special Committee on Cooperation be- 
tween Press, Radio, Bar, etc., which was ap- 
pointed in January, 1936, and upon which rep- 
resentatives of the American Bar Association, 
the American Newspaper Publishers Associa- 
tion, and the American Society of Newspaper 
Editors served, made its report to the annual 
meeting of 1937. While there was disagreement 
between representatives of the bar on one 
hand and representatives of the press on the 
other as to broadcasting in the courtroom, yet 
the conference group did agree on certain 
fundamental things, among which was the fol- 
lowing: 

“We are likewise unanimous in believing 
that all extraneous influences which tend, or 
may tend to create favor, prejudice, or pas- 
sion should be eliminated.” [62 A.B.A. Rep. 
851, 853.] 

5. Judge Justin Miller of Los Angeles, for- 
merly Associate Justice of the United States 


about the effect of cameras on thei) 
subjects. 
Fd Sullivan, of 


Town” fame, one of the veterans 


“Toast of the 


of the television business, said: “]’|| 
admit it took me a long time to smile 
on television—two years. Up till then 
I was scared to death of those cam 
eras’’.® 

Jack Gould, nationally known tel- 
evision columnist, has remarked: 


The most experienced performers 
in show business know the horrors of 
stage fright before they go on TY, 
This psychological and emotional 
burden must not be placed on a lay- 
man whose testimony may have a 
bearing on whether, in a murder trial, 
another human being is to live or die. 
The administration of justice is more 
important than a few fleeting mo 
ments of fascinating TV.® 
Sydney Andorn, well-known col- 

umnist, said: 


The campaign to train cameras on 
court trials is smelled up by self- 
seekers’ B.O. . . . No matter how thin 
we slice it there’s ham in everyone of 
us. . . . Distracting is a mild word for 
TV cameras. 

Mary Margaret McBride, veteran 
of radio, commented in a television 
interview: “Radio is easy. You just 
sit there and nobody sees you.’’!! 

Alfred Eisenstaedt, probably the 
best known news photographer in 
the country, had this to say about 
taking his own picture: 


I’m afraid of the camera. I know 
how I should be photographed—low 
and slightly from the left, but when 
I took my own picture for you, I just 
forgot to do it that way.!2 


Court of Appeals, Washington, D.C., and for- 
merly Chairman of the Board and General 
Counsel of the National Association of Radio 
and Television Broadcasters, has said: 


“Prohibition of the broadcasting of proceed- 
ings of any public trial would be a violation 
of the Constitution, except upon a finding, by 
the trial judge, that it was necessary to do 
so—in that particular case—to insure the or- 
derly proceeding required by the due process 
clause.” 

6. United Press Association v. Valente 
(1954), 308 N.Y. 71, 123 N.E. 2d 777 (1954); 
E.W. Scripps Company v. Parker Fulton, 125 
N.E. 2d 896 (Ohio, 1955). 

7. See cases cited supra, note 6. It is be- 
lieved the Valente case expresses the majority 
view, while the Scripps case expresses the 
view of the minority. 

8. Look Macazine, April 19, 1955. 

9. New York Sunpay Tres, March 13, 1956 

10. CLeveLanp News, October 14, 1954. 

11. Interview with Edward R. Murrow on 
“Person to Person,” December 3, 1954. 

12. Trme, June 11, 1956. 
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shall pass up the temptation to 
comment on the these 


e,perts from the friendly opposi- 


views of 


1, except to ask the question: 
Vouldn’t the effect of cameras and 
microphones on a reluctant, excited 
d excitable, and 
yprehensive lay witness or party be 


inexperienced 


multiplied many times?” 
| believe we are entitled to con- 
cede the argument that modern cam 


‘ras, microphones and film can be 
operated without noise, and incon- 
spicuously. The answer to this argu- 
ment is twofold. First, the damage is 
not done because the equipment is 
in plain view. The damage is done 
because the subject knows he is be- 
ing or is apt to be photographed or 
broadcast. Second, I am not entirely 
eonvinced that the media are either 
ready or willing to use this modern 
equipment. In a speech to the Na- 
tional Press Photographers Associa- 
tion on June 10, 1954, J. R. Wiggins, 
Managing Editor of the Washington 
Post and Times-Herald, said: 

The newspaper profession, I am 
afraid I must admit, has continued to 
use equipment that by its very nature 
causes disturbance in spite of the fact 
that equipment equally efficient and 
far less conspicuous is available. We 
constantly say to lawyers and judges 
that modern photo equipment is no 
more conspicuous than a pen or pen- 
cil; but we almost invariably use cam- 


eras that create real disturbance at 
public events. 
I know that I will not be misun- 


derstood in this audience when I say 
that as newspapermen we do not al- 
ways conduct ourselves at public gath- 
erings in the most inconspicuous man- 
ner. Not all the lens lice are in front 
of the camera. The old “front page” 
tradition still lingers in our business. 
There are enough bald-headed, cigar- 
smoking, visor-decked, hard-drinking 
city editors to keep the legend alive 
inside the newsroom. And on the beat 
there are still a few shy, timid souls 
who prefer, of all available positions 
from which to take a shot of the head 
table, that vantage point achieved by 
putting one foot on the back of a dis- 
tinguished guest and the other on a 
banquet table. 


One of the most dramatic illustra- 
ons of the effect of the TV camera 
1 its subject was the article in a re- 
nt issue of Life magazine entitled: 
Some Freeze-Ups on a Warm-Up”. 





The TV camera had been turned on 
the audience, and Life had this com- 
ment to make concerning its pictures 
of the contorted, grimacing subjects: 


Almost finds this amus- 
ing, even some of the subjects who 
become frightfully embarrassed. The 
girl shown here is confronted with 
the same face she sees each morning 
in the mirror. But with 350 people 
watching, she found looking at it 
more than she could bear. 


everyone 


TV, has 
probably had more intimate associa- 
tion with lay TV subjects than any- 


Art Linkletter, veteran of 


one in the business through his show 
“People Are Funny”. The June, 
1956, issue of Coronet magazine, in 
an article about Mr. Linkletter, illus- 
trates another type of reaction to the 
camera as follows: “Besides, as Link- 
letter points out, people will do al- 
most anything to get into the lime- 
light.” 

Perhaps the most photographed 
person in the world is the President 
of the United States. One would be- 
lieve that the President would soon 
become accustomed to the click of 
the camera and the flash of the bulb. 
During ex-President Truman’s re- 
cent trip to Europe when guards in 
a Salzburg concert hall ousted pho- 
tographers who were attempting to 
snap pictures of Mr. Truman, he 
commented: “Many times in my own 
life I had wished that I could have 
handled the press photographers as 
well!” 

Wholly without the annoyance of 
the immediate presence of the pho- 
tographer and the flash of the bulb, 
President Eisenhower is affected by 
the mere knowledge that he is being 
photographed. In requesting photo- 
graphers to cease taking telephoto 
pictures of the President on his Get- 
tysburg farm, Press Secretary James 
C. Hagerty said: 

It is vitally important to the wel- 
fare and to the health of the Presi- 
dent that he be allowed to walk 
around that farm without having or 
being conscious of telescopic lenses 
on him at all times. 

As for the lawyer participants, it 
is not difficult to conjure up the im- 
petus and encouragement that pho- 
tography would 


and _ broadcasting 


give to that growing group who now 





Should Canon 35 Be Amended? 





Richard P. Tinkham practices with his 
own firm in Hammond, Indiana. He has 
been Chairman of the American Bar 
Association’s Committee on Public Re- 
lations since 1954 and has just com- 


pleted a three-year term as a member 
of the Board of Governors. He is a 
former President of The Indiana State 
Bar Association and a former Chair- 
man of the Conference of Bar Asso- 
ciation Presidents. 





practice and advocate dramatic and 
sensational effects with 
tive evidence.'3 


demonstra- 


Change the Canon... 
Increase the Judge’s Burden 


What about the judge? Ordinarily 
he is a fairly busy person during a 
trial. His responsibilities are great. 
If added to these he has the respon- 
sibility of policing the number of 
media reporters, the location of their 
equipment, the parts of the room 
that are ruled to be off-limits to still 
photographers, prohibiting the pho- 
tographing and broadcasting of wit- 
nesses who object to it and of those 
parts of the trial that might affect 
public morals, he will be a_har- 
assed magistrate. Furthermore, most 
judges must be politicians whether 
they want to or not. Being human, 
certainly some of them would suc- 
cumb to the temptation to use pho- 
tography and broadcasting for per- 
sonal and political reasons. If the 

(Continued on page 884) 


13. See Lire anp Limp by Robert Wallace, 
Doubleday and Company, Inc., 1955. 
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® It is customary at the start of a new 
year for a corporate body to take in- 
ventory. A quick look at ours makes 
us justifiably proud. Our member- 
ship is the highest in our history, 
standing roughly at 85,000. We have 
a plant and equipment conservative- 
ly valued at $2,000,000, and our in- 
come is estimated for the 
vear at $800,000. 

All of this has been brought about 


current 


by the abiding faith which you, the 


members of the legal 


profession, 
have in this Association—faith ex 
pressed by the liberality of your gifts 
to the building fund and faith ex- 
pressed by the participation of so 
many of you in the most successful 
membership drive in the history of 
our Association. 

It will be the purpose of this ad- 
ministration to justify that faith by 
doing all in its power to advance the 
legal profession. In this undertak- 
ing co-operative effort is essential. 
Therefore I hope that many of you 
will write me as soon as possible 
giving me the benefit of your sugges- 
tions and ideas. I am looking for- 
ward to visiting as many associations 
throughout the country as time will 
permit, and I hope that when I 
come to your association, you will be 
prepared to discuss with me freely 
and candidly any problems your as- 
sociation or the lawyers of your com- 
munity have. By reason of its re- 
sources, experience and prestige, the 
organized Bar on the national level 
is in a position to aid a state or local 
association in obtaining objectives 
which might otherwise prove beyond 
its reach. This is the type of service 
we are equipped to render and you 
will find us most responsive to any 


} 


call you care to make. 


With our course thus charted, this 


then will be our program: 
1. To extend the Association’s in- 
include all of 


our members over the age of 55. 


surance coverage to 

2. To step up our public rela 
tions program particularly in the 
television and radio fields. 

3. To do all we can to insure the 
passage of legislation similar to that 
embodied in the Jenkins-Keogh Bill 
which was pending before the last 
Congress. This bill (H.R. 10) would 
provide a tax-free retirement fund 
for self-employed persons. Some of 
our members have branded this a 
“rich man’s bill’. It is nothing of the 
sort. It would simply put farmers, 
dentists, doctors, architects, lawyers 
and all other self-employed persons 
on a parity with the average work- 
man. There is hardly a union in the 
country which does not have a pen- 
sion plan for its members. All we are 
asking the Congress to do is to give 
us, along with all other self-employed 
persons, the right to set aside an- 
nually a small percentage of our 
income upon which the assessment 
of federal income taxes would be de- 
ferred until retirement. This is ex- 
actly like the plan most corporations 
now have and is fair and equitable. 
The English lawyers were granted 
this type of relief this year and there 
is no reason why we should not be. 

I have assigned the task of getting 
this legislation through the Congress 
to the Special Committee on Re- 
tirement Benefits. We owe it to our 
families and to ourselves to make a 
strong co-operative effort to achieve 
this result, and I hope when that 
Committee calls on you for assist- 
ance, you will respond wholeheart- 
edly. 

4. To do all we can to secure the 


adoption of legislation carrying out 


the recommendations of the Special 
Committee on Legal Services and 
Procedure adopted at the 1956 Mid- 
year Meeting of the House of Dele- 
The achieved a 
great victory when the Administra- 
tive Procedure Act was adopted in 
1946. This excellent start, 
but it did not pretend to offer final 
answers to all the questions with 


gates. Association 


was an 


which it dealt. Experience has proved 
that there is a crying need for fur- 
ther improvements and refinements 
which the House recommends be 
embodied in a Code of Administra- 
tive Procedure. 

In furtherance of the principle 
that the judicial functions of the 
administrative agencies should at all 
times be kept separate from investi- 
gating and 


prosecuting activities, 


your Committee has also 


recom- 
mended the establishment of one or 
more courts of special jurisdiction in 
the trade practice field with respect 
to certain powers now vested in the 
Federal Trade Commission, in the 
labor relations field now vested in 
the National Labor Relations Board, 
and pertaining to such other adjudi- 
catory functions as the Congress may 
from time to time determine, togeth- 
er with the removal of the Tax 
Court of the United States from the 
executive to the judicial branch of 
the Certain other re- 
forms important in the public in- 


Government. 


terest are also advocated, including 
reasonable restrictions on lay prac- 
tice before administrative agencies, 
stricter regulation of lay practition- 
ers and the automatic admission of 
lawyers to all administrative tribu- 
nals without special formalities. The 
Kar should present a united front in 
urging upon the Congress the adop- 
tion of all of the recommendations 
of this Committee. 

5. To put additional funds at the 
disposal of the Committee on Un- 
the Law so 
that it may afford greater assistance 
to state and local committees in their 
efforts to eradicate the practice of 
law by lay persons. 


authorized Practice of 


6. To obtain for lawyers in the 
Armed Forces the same status with 
(Continued on page 866) 
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a The New Executive Director 


The office of Executive Director of the Association is no 
longer vacant; the Board of Governors, by unanimous 
vote, offered the post to Joseph D. Stecher. His accept- 
ance was a source of great pleasure and satisfaction to 
all who know him, for no better man could have been 
selected. 

Ever since he was elected Secretary of the Association 
in 1945, he has been a member of the Board of Gover- 
nors and has never missed one of its meetings. In the 
discharge of his duties, he has been unfailingly con- 
scientious. His opinions have been his own, and he has 
never hesitated to express them even though they left 
him standing alone. On more than one occasion, his 
extraordinarily retentive memory has enabled him to 
refresh the recollection of the Board in important par- 
ticulars. He is a man of fine intellect and excellent judg- 
ment, high principles, honest and honorable in all 
things. 

It is a delight to work with him for he is soft-spoken, 
friendly, genial and even-tempered. 

Although he would be reluctant to admit it, because 
of his innate modesty, Mr. Stecher has made for himself 
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an enviable position at the Bar of Toledo and in al] 
manner of civic and philanthropic activities in his home 
community. He is a comparatively young man with a 
successful private practice. For nearly thirty years, he 
has been in general practice in Toledo. He has been 
President of the Ohio State Bar Association, the Toledo 
Bar Association, the Child and Family Agency of ‘To. 
ledo, the Toledo Council of Social Agencies, the Toledo 
Junior Chamber of Commerce and Greater Toledo 
Community Chest. In 1938, he received the Distin 
guished Service Award of the United States Junior 
Chamber of Commerce. He has held high office in nu. 
merous educational and charitable organizations. He 
was the third Chairman of the Junior Bar Conference 
of the Americn Bar Association. He is a member of the 
Order of the Coif, a Republican and a Presbyterian 
Ohio Wesleyan University bestowed upon him the hon 
orary degree of Doctor of Laws in 1949. In 1937, he 
married Alice Louise Heesen. They have two children, 
Joseph Day and Sally Ann. 

By education, training, experience, ability, characte: 
and personality, he is pre-eminently qualified for his 
new undertaking. It is refreshing and reassuring to 
know that his steady hand is on the tiller. 


= Canon 35 and the Broadcasters 

In this issue we publish articles by Justin Miller, J. R. 
Wiggins and Richard P. Tinkham on the problem ot 
news photographs and radio and television broadcasting 
of judicial proceedings. These articles deal with criti- 
cisms of Canon 35 of our Canons of Judicial Ethics. 

Mr. Miller’s article points out that the word “broad 
casting” includes both radio and television broadcast 
ing. The author makes some strong points for his thesis 
that Canon 35 should be revised. Radio and television, 
he states, would provide wide dissemination for court 
proceedings. There have been great improvements in 
broadcasting techniques since the adoption of Canon 35 
in 1937. Broadcasters naturally accept the requirements 
of the Fifth and Fourteenth Amendments which requir¢ 
orderly procedure as indispensable components of a fail 
trial. Mr. Miller, too, accepts the idea that the broad 
casting of any trial proceedings could be prohibited ii 
the trial judge found that in the particular case ther 
was an interference with the orderly procedure required 
by the Constitution. 

Members of our Association who attended our Annua 
Meeting in Philadelphia in 1955 will recall the demon 
stration of “courtroom” photography at that time 
Modern advances in television techniques have been as 
tounding. High-speed films make ordinary room light 
ing adequate for reasonably good photographs. This 
development eliminates flashbulbs. Mr. Miller point 
out that there are some 3700 radio and T-V stations now 
operating in the United States and 130,000,000 receiving 
sets. What effect do these new conditions have on Cano! 
35? 


Canon 35 deals with an apparent conflict between th 
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juirements of the Bill of Rights governing freedom of 

press and those guaranteeing a public trial. None of 
will deny that a trial must be orderly. Mr. Miller 
rees. The basic issue is whether or not broadcasting 
television or radio interferes with the orderly acgmin- 
tration of justice. Mr. Miller presents a forcible argu- 
ent to prove his point that modern radio and tele- 

vision broadcasting, if properly conducted, do not 
interfere with the orderly administration of justice. 

\ murder trial in Texas was recently photographed 
and the majority opinion of those polled indicated that 
the courtroom photography did not interfere with the 
trial itself. Another experiment carried out in Decem- 
ber, 1955, in the courtroom of Justice O. Otto Moore 
related to televising and making courtroom photographs 
during court proceedings. Judge Moore had been ap- 
pointed by the Supreme Court of Colorado as a referee 
to consider the Canons of Ethics, including Canon 
No. 35, in this connection. At the end of the experiment 
Judge Moore said: 

For six days I listened to evidence and witnessed dem- 
onstrations which proved conclusively that the assumption 
of facts as stated in the Canon are wholly without support 
in reality. At least 100 photographs were taken at various 
stages of the hearing which were printed and introduced 
as exhibits. All of them were taken without the least dis- 
turbance or interference with the proceedings, and, with 
one or two exceptions, without any knowledge on my part 
that a photograph was being taken. A newsreel camera 
operated for half an hour without knowledge on my part 
that the operation was going on. Radio microphones were 
not discovered by me until my attention was specifically 
directed to their location. There was nothing con- 
nected with the telecast that was obtrusive. The dignity o1 
decorum of the court was not in the least disturbed. 

Judge Moore concluded by recommending that “the 
entire matter be left to the discretion of the trial judge”. 

Such evidence of course is interesting, but certainly 
it is not conclusive. It does not justify any immediate 
wholesale revision of Canon 35. What is needed is fur- 
ther study and further evidence to test these prelimi- 
nary findings. If any change is to be made in Canon 35 
in the future it will only be because of intelligent, dis- 
passionate persuasion supported by statistics, by further 
experiments in actual courtroom tests, and by mutual 
co-operation between the broadcasters, the Bench and 


Editorials 





the Bar. The Journat therefore invites the views of 
other lawyers on this interesting and vitally important 
subject. 

Because of the high costs involved in telecasting, one 
point must be kept in mind: it is likely that only cele- 
brated cases or sensational trials in which there is a 
great public interest will be broadcast. In such cases it 
is necessary that the broadcasters remember that the 
primary objective of the trial is not satisfaction of pub- 
lic curiosity but solely of doing justice to the parties in- 
volved and thereby to the public. 


s Shall Anything Be Done About Motor 
Accident Litigation? 


What shall be done, if anything, about the vast an- 
nual grist of automobile accident cases that clog court 
calendars? 


The latest available figures show an annual toll of 
1,500,000 motor car accidents, 38,000 lives lost and 
1,350,000 personal injuries—virtually all headed for 
some court's docket. In terms of money, payments of 
over four and one-half billion dollars annually are 
made to claimants either by way 
through the 


of settlements or 
medium of jury verdicts, 
which, we are told, often vary widely even when in- 
volving the same accident. Even so in about one third 
of the accident cases there is no insurance and no 
substantial financial responsibility. 


uncertain 


All of these cases are predicated on someone's al- 
leged fault, and, in most states, on complete absence 
of fault by the plaintiff. 


Shall the rule of non-liability without fault be 
abolished in such cases? 

Shall some method other than common law trial be 
adopted to improve, or at least expedite, the disposi- 
tion of this tremendous number of tort cases? 

These and related questions are thoroughly aired 
in the article in this issue by Ella Graubart entitled 
“A Change Is Inevitable: The Problem of Automo- 
bile Accident Cases’. 

She outlines the magnitude of the problems, has no 
doctrinaire solution, but asks for careful and compe- 
tent studies to find the answer, if there be one. 
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Capital Punishment: 


A Reaction from a Member of the Clergy 


by the Reverend Lester Kinsolving 


® In the February issue of the Journal, Judge Evelle J. Younger, of California, 
discussed capital punishment, one of the oldest problems of the law. That article 
stirred up much interest among our readers, several of whom wrote to us about 
their reactions. One of the most interesting was that published here, written, not 
by a lawyer, but by an Episcopal clergyman who is a former prison chaplain at 
San Quentin. He is now Vicar of St. Philip’s Episcopal Church, El Sobrante, Cali- 
fornia, and St. Thomas’ Episcopal Church, Rodeo, California. 





® The February issue of the JouURNAL 
carried an interesting article on cap- 
ital punishment. I am only a mis- 
sionary and former prison chaplain 
at San Quentin, and not a lawyer. 
Yet I hope that this voice of the cloth 
may be heard—particularly since the 
arguments in favor of capital punish- 
ment begin with Biblical quotations: 

Romans 13:l4 “For He does not 
bear the sword in vain—he is the 
servant of God to execute His wrath 
on the evil doer.” 

In considering this passage it must 
first be realized that Paul was writing 
to Roman Christians, a number of 
whom were connected with the gov- 
ernment that had given Paul citi- 
zenship, highways and in many cases 
protection. Paul was naturally con- 
cerned that the Christians be 
abiding—but who would maintain 


law 


that he meant obeying a law re- 
garding the worship of the emper- 
or? He stressed the fact that all au- 
thority is from God and that only in 


God's service does the servant of 


God execute his wrath on the evil 
doer. Paul certainly believed Jesus 
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to be the greatest revelation of God 

and Jesus most specifically repudi- 
ated the “eye for an eye and tooth 
for a tooth”. 


The sword does not invariably 
mean execution. Jesus suggested 
(Luke 22:34) the purchase of a 


sword. He said also “I come to give 
not peace but a sword.”” When Peter 
used the sword to attack a servant 
of the high priest, Jesus remon- 
strated with him “They that take 
the sword shall the 
sword.” The violent action of Jesus 


perish by 


in cleansing the temple of money 
changers indicates that he could use 
force when necessary—but there is 
nothing in this action which is akin 
to capital punishment. It rather re- 
sembles a vivid type of rehabilita- 
tion—which is fortunately the es- 
sence of modern penology. 

Acts 25:11: “If then I am a wrong- 
doer and have commited anything 
for which I deserve to die, I do not 
seek to escape death.” It is well to 
consider (1) Paul does not mention 
these things for which he deserves 
to die; (2) Paul did most assiduously 





seek to escape death on numerous 
occasions—when groups of men de- 
cided that he deserved to die. As all 
authority is derived from God, then 
the only way in which he could de- 
serve to die is by the action of God. 
Paul eventually victim 
of capital punishment—for reasons 


became a 


which few Christians would main- 
tain as deserving of death. 

It should also be remembered that 
Paul, for all of his inspiration and 
religious genius, was a product of 
his day. If it is to be thought that 
this passage justifies the supposed 
social corrective of capital punish- 
ment, it must 
that an entire epistle of 


be pointed out 
Paul’s 
(Philemon) seems to justify the exis 
tence of slavery. 

Revelation 13:10: “If anyone slays 
with the sword, with the sword must 
he be slain.” This is an almost direct 
reference to the old Mosaic law. It is 
written not by Our Lord, the avos 
tles or the evangelfsts, but by a sore- 
ly vindictive victim of heavy perse 
cution who penned one of the most 
New 
Testament. As patriotism is the last 
refuge of a scoundrel, the Book of 
Revelation has become the favorite 
stamping ground for those (like Sa- 
tan) who enjoy quoting Scripture for 
their own purpose. The book came 
very near to being excluded from the 
Canon of the New Testament be- 


controversial volumes in the 
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its inspired passages are so 
counterbalanced by vengeance, by 


cure and cryptic messages and by 


bylonian imagery. 


judge Younger brilliant 


pave a 


presentation of the two arguments. 
I do know argu- 


‘nts in favor of capital punish- 


not whether his 


| 


ment are his own or those of a few 
of his colleagues. Notwithstanding, 
they seem to pose certain questions: 

|. Capital punishment is main- 
tained as a “just proportion to the 
enormity of the crime”. The major- 
ity of thei 
impending doom for a matter of 


murder victims sense 
seconds—if at all. The average con- 


demned inmate of San Quentin 
spends two years in a four-by-twelve 
foot cell where he is kept for twenty- 
two hours a day seven days per week. 
Is this justice? Is it proportionate? 
2. “Death [is 


that holds some men in check’’. Ap- 


the only terror] 
parently it holds very few potential 
murderers in check, because murder 
continues in the states which have 
capital punishment and it has not 
increased in the states which have 
abolished it. 

3. “There is in reality no such 
The 
fiends are often released only to com- 
mit more This 


is contradictory. If there is no such 


thing as life imprisonment. 


crimes.” statement 
thing as life imprisonment, then why 
not always released 
being often re- 


are the “fiends” 
instead of merely 
leased? Is Judge Younger aware of 
the number of lifers who have died 
in prison—at advanced age? How 
many paroled murderers have re- 
peated their crime? Could we please 
have some material evidence instead 
ol generalities? Does the number ol 
paroled murderers who repeat thei 
crimes compare with the number 
who have “made good”’? Is it on the 
other hand a microscopic minority 
which would indicate the wisdom 
and moral demand that our so-called 
Christian society take a chance and 
dispense some measure of the for- 
giveness of sins. Abolitionists do not 
ask for easy parole—nor do they feel 
that the parole board (adult author- 

y) of California is made up of gul- 


ible sentimentalists. (The California 





Department of Corrections reports 
that out of 373 paroled first-degree 
murderers, only two were returned 
to prison for repeating that crime. In 
both cases, there was a span of at 
least twenty years between crimes.) 
when it 
makes itself sacred; when it respects 


4. “A life is sacred only 


the lives and rights of others.”” This 


disastrous reservation is certainly 


sub-Christian. Capital punishment 
certainly does not respect the lives 
of its victims any more than did the 
dropping of the atomic bomb on 
Hiroshima. According to this argu- 
ment, the lives of all Americans born 
prior to that day are therefore not 
sacred—as are those citizens of states 
which show their disapproval of kill 
ing by killing. As the bomb and the 
gas chamber are both actions of the 
state, all citizens seem to be accessor 
ies. 

5. “Why slay the man-eating tiger 
the 
This question indicates a fundamen- 


and preserve human _ beast”?— 
tal failure to recognize the difference 
between any human being and any 
beast. Granted that human beings 
can act like animals—failure to dis- 
the 


question, why not execute those who 


tinguish between them _ poses 
murder deer? 
6. “The the 
does secure society against him”.— 
Dine 


something about which the state can 


death of murderer 


death of the murderer” is 


never be sure. Eye witnesses can al- 
ways perjure. The exact number ex- 
ecuted by mistake is known only to 
God. of Yale, 
has an imposing list of those inno- 


Professor Borchard, 
cent who were convicted. A number 
of states know how futile it is to de- 
fer a pension to the family of a man 
executed by mistake. Signed confes- 
sions can be accepted fully only 
when all possibility of insanity or the 
third degree has been eliminated. 
Execution of the criminally insane 
would secure society against the most 
dangerous murderers of all—yet we 
seem to have progressed in this field. 

7. “Too many persons indulge 
themselves in gushing sentimental- 
ism over criminals.” This point of 
view emanates apparently from the 
for- 


“treat ‘em rough’ school, now 





Capital Punishment 





tunately declining in its influence 
on penology. Chis school regards in- 
carceration as being solely for the 
that 
“cons” other 
than the treatment aftorded to ani- 
mals is “gushing sentimentalism’— 
similar to “I was in Prison and ye 
visited me.” 


purpose of punishment, and 


any attitude 


toward 


8. “Those states which have abol- 
ished capital punishment without a 
resulting increase in murder rate, 
had failed for a long period prior 
to its final abolition to enforce the 
penalty effectively.” This sweeping 
statement is submitted without any 
statistical evidence whatsoever. In 
death-penalty states, the number of 
homicides as compared to the num- 
ber finally executed indicates that 
these “enforce the 


none ol states 


penalty effectively”. 
ardent advo- 
cates of life imprisonment as punish- 


9. “Even the most 
ment admit the necessity to execute 
for a murder by a ‘lifer’ ”. Former 
Warden Duffy of San Quentin does 
Neither did Warden 
Lewis Lawes of Sing Sing. Neither 
the 
(American penologists, 
MacCormick. 


10. The argument in favor of capi- 


not. former 


dean of 
Dr. Austin 


does acknowledged 


ital punishment maintains that in 
cases where states have abolished it, 
there after 
a short period in which the murder 


has been a restoration 
rate rose. Here again is a complete 
lack of 
failure to mention the tremendous 
effect of the press coverage of a par- 
brutal One such 
given newspaper 


statistical evidence with a 


ticularly crime. 


crime sufficient 
treatment can often provoke lynch- 
ing not to mention a return to cap- 
ital punishment. 

ll. “Specific cases can be cited 
where a murder has been planned 
intentionally in an abolition state.” 
Which cases? Where can they be 
Why 
rate in abolition states gone sky 
high? Why is it that in Jackson 
(Michigan) State Penitentiary 
(Michigan being an_ abolition 
the recent riot 
no hostage was killed? According to 


this argument 


found? hasn't the homicide 


State), 


during 


the lifers involved 
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had nothing to lose. And yet no 
hostage was killed. 

12. The presentation is concluded 
by pointing out that the people 
want capital punishment—according 
to the Gallup Poll! Vox populi, 
vox dei? This seems in view of 
history almost as difficult to ac- 
cept as the reliability of the Gal- 
lup Poll. The recent news from 
England plus the growing agita- 
tion throughout the United States 
indicate among other things that 
more and more people are learning 
the facts—but that the presence in 
the legislature of even a few Sena- 
tors who are “backwoods reaction- 
aries” makes passage of abolition 
bills extremely difficult. No less than 
six of the principle Protestant de- 
nominations in California have 
passed resolutions against the death 
penalty. The action of the British 
House of Commons indicates that 
abolition is only a matter of time 


and of education. 

After presenting the case for abo- 
lition Judge Younger’s conclusion is 
that there is no proof that capital 
punishment is not a deterrent. If the 
experience of six states and thirty- 
three foreign countries is not proof, 
then it would seem impossible to 
prove anything. Certainly these facts 
seem to produce a great deal more 
proof than has been elicited in sev- 
eral administrations of the death 
penalty. 

“Human nature being as it is the 
burden of proof seems to fall on 
the abolitionists.” ‘This may be true 
of some human natures, but I for 
one have faith that when people 
give thought to this question which 
seems so remote—they will change 
the burden of proof. They will no 
longer justify killing because it is 
thought to be a deterrent—they will 
eventually demand proof that execu- 
tion deters murder before they con- 
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R ertecrions OF THE LAW 
IN LITERATURE. By F. Lyman 
Windolph. Philadelphia: The Uni- 
versity of Pennsylvania Press. 1955. 
Pages 83. 

Mr. Windolph thinks clearly and 
writes faultless English. His two ear- 
lier books—The Country Lawyer and 
Leviathan and Natural Law—had es- 
tablished his reputation as an essayist 
of distinction and in the present vol- 
ume the author fully justifies his 
reputation. 

The volume embodies three lec- 
tures delivered on the North Foun- 
dation at Franklin and Marshall Col- 
lege. This Foundation provides for 


“law and related 
subjects”. “Trollope and the Law” 
is the subject of the first of the three, 
“Shakespeare and the Law” of the 


annual lectures on 
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second, and “Browning and_ the 
Law” of the third. In each case the 
author is chiefly concerned with a 
single work: Phineas Redux, The 
Merchant of Venice and The Ring 
and the Book are the three 
which attention is focused. Mr. Win- 


upon 


dolph’s book can be read through in 
an evening; and any reader, be he 
lawyer or layman, will find the read- 
ing a thoroughly enjoyable experi- 
ence. 

In commenting upon Trollope, 
Mr. Windolph hazards a prediction 
that Trollope’s novels will be read 
and enjoyed longer than those of 
either Dickens or Thackeray. Phi- 
neas Redux with its detailed account 
of the murder trial of the eponymist 
is certainly a human interest story, 
and its reflection of English criminal 
law and procedure in the mid-Vic- 
torian period is reasonably accurate. 


done it. Even if it could be proved 
a deterrent (which history dis. 
claims) perhaps a growing Christi 
anity will then convince them that 
two wrongs do not make a right, 
that suffer and 
that capital punishment does not 
restore the victim. 


innocent men may 


Finally the editorial on the article 
seems to identify the abolitionist 
movement with idealism and the re- 
tention movement with realism. | 
am glad that abolition of capital 
punishment is identified with the 
ideal—but I should hope that true 
idealism is linked most solidly with 
reality. This was the case with Jesus 
whose idealism was realistic enough 
to outlast every kingdom or state 
that 
ministry. He was a victim of capital 


has existed since his earthly 
punishment who seems to have con- 
demned its very essence of retalia- 
I write—and am most 


tion. Hence 


grateful if you have read this far 


Mr. Windolph’s summary of rol 
lope’s account of the trial is punctu 
ated at appropriate points by refer 
ences to the Canons of Ethics of the 
American Bar Association and by his 
own comments upon the conduct of 
a trial held before the date when the 
accused was permitted to testify on 
his own behalf. 

If the reflection of the law in Trol 
lope’s book is on the whole a recog 
nizable likeness, it is otherwise in 
the case of Portia’s judgment in The 
Merchant of Venice. This is not, in- 
deed, so much a distorted image o! 
actual law as it is the offspring re- 
sulting from the union of drama and 
poetry in a jurisdiction not unlike 
fairy-land. Indeed Mr. Windolph’s 
closing paragraph suggests that per- 
haps it is a mistake to look at the 
play through a lawyer's eyes. “You 
will have concluded” he observes 
“that I have no very high opinion 
of Shakespeare’s legal attainments 
and, in particular, that I would not 
favor the adoption in real life of the 
legal system prevailing in his en 
chanted country. It is true enough 
make one 


Nevertheless, I want to 


point clear—I would rather have 
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written The Merchant of Venice 
thon Justinian’s Code and Black- 
stone’s Commentaries rolled into 
ol 

tather reluctantly the reviewer 


must concede that Mr. Windolph’s 
mtavorable estimate of Portia is jus- 
tl ible. A 
doubt due to the charm which vari- 


different estimate is no 


ous lovely actresses have at different 
times imparted to her. One may be 
permitted, however, to record dis- 
sent from Mr. Windolph’s belittling 
comment on her “Quality of Mercy” 
spe ech. 

Che lecture on The Ring and the 
Book is Mr. Windolph at his best. It 
combines scholarship and discrimi- 
nating literary taste. The account of 
the seventeenth century trial of Gui- 
do and his accomplices for the mur- 
der of Guido’s wife, Pompilia, is an 
excellent piece of work. Guido’s ap- 
peal to a “higher law” than that 
recognized by the leads 


court our 


author into a learned dissertation 
upon positive and natural law and 
the difference between the two. Mr. 
Windolph suggests that Guido’s in- 
vocation of natural law was, under 
the circumstances, equivalent to 
what we know as an outraged hus- 


band’s reliance upon the “unwritten 
law” as justifying the slaying of the 
seducer of his wife. The reviewer is 
reminded of a murder trial held long 
ago in a Philadelphia court during 
which the late Judge Biddle warned 
counsel for the prisoner that in his 
court “the unwritten law is not 
worth the paper it is not written on”. 
\s Guido and his hired assassins had 
killed not only the prisoner's wife 
but her mother and father, it is not 
surprising that the appeal fell upon 
Atter 
appealed for clemency to the Papal 
Court The 


appeal was dismissed and Guido and 


deaf ears. conviction Guido 


of Perfect Partiality”’. 


his hirelings were put to death. 


Windolph’s appreciation of 


sowning’s great poem is just and 


riminating. An illustration of the 


atter quality is the concluding para- 
ph of the Browning lecture. It 


Ollows a quotation of what Brown- 





ing attributes to the Pope as his rea- 
son for denying the appeal for clem- 
ency. “As rhetoric’, says Windolph, 
“this is superb. As poetry it is con- 
summate. As theology I am afraid its 
implications are not quite orthodox. 
I hope with all my heart and soul 
that they are true.”’ 
GEORGE WHARTON PEPPER 


Philadelphia, Pennsylvania 


Cares BEARD AND THE 
CONSTITUTION A Critical 
Analysis of “An Economic Interpre- 
tation of the Constitution”. By Rob- 
ert E. Brown. Princeton: Princeton 
University Press. 1955. $3.50. Pages 
200. : 
In 1913 Charles Beard wrote “An 
Economic the 
stud- 
ies of this century have stimulated 
more 


Interpretation of 
Constitution”. Few historical 


controversy, and even fewer 
have had such a widespread and 
lasting effect upon the thinking of 
students of our political institutions 
and the bases of the American po- 
litical society. Now Professor Robert 
Brown of Michigan State University 
has written what amounts to a reply 
brief to Beard’s brief in support of a 
highly limited viewpoint toward the 
origins of the United States Consti- 
tution. The odd thing is that it has 
taken so long for anyone to do what 
Professor Brown has now done. 
The Beard 


Constitution, far 


the 
being the 
work of patriotic men seeking to 


was that 
from 


thesis 


establish a safe, just and workable 
structure of government for a new 
country dedicated to the protection 
of the life, liberty and the pursuit of 
happiness of all its inhabitants, was 
really the product of members of 
a self-seeking economic pressure 
group, dedicated only to the protec 
tion of their own poe ketbooks. Fur- 
ther, Beard held that these pocket- 
book patriots managed to put across 


had 


undemocratic 


the structure they created, by 


essentially methods in 


an essentially undemocratic society, 


and that their efforts to achieve 


their selfish ends amounted almost 


to a conspiracy against the great 


Books for Lawyers 


mass of the American people. To 


refute the Beard thesis, Professor 
Brown has taken the Beard inter- 
pretation step by step, and has 


shown that Beard’s methods amount 
almost to a perversion of the histo- 
rical method, designed to support 
conclusions arrived at independent- 
ly of the facts to be examined. The 
“facts” asserted by Beard, his “anal- 
ysis” of the motivation of the vari- 
ous prominent participants in the 
Constitutional Convention, and his 
“exposé” of the techniques used to 
ratification “reluc- 
tant” body politic, are subjected to 
Professor Brown's scholarly and law- 


obtain from a 


yer-like scrutiny, and all of them are 
found to be wanting. The reader is 
left with a sense of wonderment that 
Beard managed to get away with so 
much for so long with so many peo- 
ple. 

The reply brief technique used by 
the author is effective, but it is sub- 
ject to its own inherent limitations. 
The author's approach is essential- 
ly negative and designed to refute a 
point of view rather than to assert 
one. One finishes Professor Brown's 
book with no new insight into the 
forces that shaped the unique and 
astonishingly effective instrument to 
which we largely owe our greatness 
as a nation. But Professor Brown 
has not tried in this book to give us 
that Rather he has 
sought to lift from intelligent study 


new insight. 
of the Constitution the dead hand 
of the cynical Beard interpretation. 
In this he has succeeded remarkably 
well. When we finish his exposition 
we must return to George Washing- 
ton’s conclusion that the Constitu- 
tion was and is “the offspring of our 
own choice, uninfluenced and un- 
awed, adopted upon full investiga- 
tion, and mature deliberation, com- 
pletely free in its principles, in the 
distribution of its powers, uniting 
security with energy”. And this, aft- 
er the nearly half-century of respec- 
tability which the Beard thesis has 
enjoyed, is an impressive accom- 
plishment for anyone. 
Puit E. GiLsBert, JR. 

New York, New York 
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T rat BY ORDEAL. By Caryl 
Chessman. Englewood Cliffs: Pren- 
tice-Hall, Inc. 1955. $3.95. Pages 309. 

On October 17, 1955, the United 
States Supreme Court in a five-to- 
three per curiam opinion (the Chief 
Justice not participating) granted 
certiorari in the case of Caryl Chess- 
man v. Harley O. Teets, Warden of 
the California State Prison at San 
Quentin, and reversed and remanded 
the case to the District Court for 
hearing.' Thus begins another chap- 
ter in the long and involved story of 
California’s alleged “Red Light Ban- 
dit”, a story he has told from his 
point of view in two books, first the 
best selling “Cell 2455, Death Row” 
and more recently in the present vol- 
ume. Where it will end and who is in 
the right only the future will reveal; 
but the very fact that a Caryl Chess- 
man can exist, that a sentence of 
execution imposed in 1948 has not 
been carried out eight years later al- 
though the condemned man is still 
in custody awaiting its consumma- 
tion, points up a problem which is 
of importance to all of us. A system 
of justice under which such things 
can happen, perhaps even a society 
in which they can happen, demands 
re-examination. 

This book, unlike the earlier one 
which dealt largely with his life be 
fore his conviction, describes Chess- 
man’s experiences during the years 
which he has spent in prison. For 
this reason it will perhaps be of less 
general interest but of more special 
interest to The 
ground upon which he has insti- 


lawyers. chief 
tuted the multitudinous legal ac- 
tions which have delayed the carry- 
ing out of his sentence for so many 
years is in the words of the Supreme 
Court in its recent opinion, “that his 
automatic appeal to the California 
Supreme Court from a _ conviction 
for a capital offense had been heard 
upon a fraudulently prepared tran- 
script of the trial proceedings”. This 

1. 350 U.S. 3, 100 L. ed. 3, 76 S. Ct. 33 

2. Since this was written, Chessman’s con- 


tentions have been held to be without merit 
by the United States District Court for the 


Northern District of California, 138 F. Supp 
761 
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in turn he asserts resulted from the 
fact that (again in the words of the 
Court) “The official court reporter 
before 
transcription of 


had_ died completing the 


his stenographic 
notes of the trial, and petitioner al- 
leges that the prosecuting attorney 
and the substitute reporter selected 
by him, had by corrupt arrange- 
ment, prepared the fraudulent tran- 
script.” This is of course a very seri- 
ous charge if sustained. Whether or 
not there is any basis for it remains 
to be seen after the hearing on re- 
mand.? 

But Caryl Chessman’s point, he 
insists, is not that he failed to receive 
a fair hearing in his individual case. 
It is not even that he is innocent of 
the crimes of which he has been con- 
victed, although he declares that he 
is. Here it is in his own words: “Soci- 
ety’s crime problem is bigger than 
one Chessman. Accordingly, it is 
time society asked itself the ques- 
tion: Will writing this particular 
Chessman off now as a ‘bungled job’ 
help solve that problem?—Writing 
me off as a bungled job is an attempt 
to solve the problem I typify nega- 
tively and destructively. Garbed as 
an exigency of justice and a ‘moral’ 
necessity, it is actually an admission 
of failure. And because I haven't 
written off easily, a great hue and 
cry has gone up that there is some- 
thing wrong with our whole system 
of administering justice.” 

To this extent it seems to me that 
Caryl Chessman’s point is well tak- 
en. If he is guilty, he should long 
since have suffered the 
which the law provides. If he is in- 


penalty 


nocent, he should not have been 
compelled to spend eight long years 
in prison while that fact was being 
established. Punishment, it has been 
said, is effective only in proportion 
to its certainty and immediacy, and 
Carvl Chessman’s story makes it ap- 
parent that under existing proce- 
dures there is possibly a case where 
it is neither certain nor immediate. 
If this situation can be remedied, 
then in the future perhaps there will 
be fewer Caryl Chessmans. 
WALTER P. 


Memphis, 


ARMSTRONG, JR 


Tennessee 


E IGHTH TAX INSTITUTE 
MAJOR TAX PLANNING FOR 
1956. UNIVERSITY OF SOUTH. 
ERN CALIFORNIA SCHOOL OF 
LAW. Edited by John W. Ervin. Al. 
bany, New York: Matthew Bender ¢ 
Co. 1956. $14.50. 


The problem of the staggering 
growth in the complexity of the law 
has not been answered by specializa- 
tion, for specialities themselves have 
become exceedingly complex. The 
tax field, for example, encompasses 
such a wide scope that even experi- 
enced tax specialists frequently fee] 
the 
their field. The problem places a 


overwhelmed by demands in 
premium on efficient organization 
of legal materials in readily usable 
form for the needs of clients, govern- 
ment and courts. Learning, after all, 
is only a tool. 

The Eighth Annual Institute on 
Federal Taxes of the University of 
Southern California Law School has 
approached federal taxation in this 
spirit. The lecturers at the Institute 
last fall in Los Angeles were asked 
to present specific forms and clauses 
matter per- 
mitted. has_ taken 
pride in being the first to attempt 


wherever the subject 
The Institute 


this. Of course, “how to do it” tax 


articles and services have now be 
come common, although sometimes 
suspect. The Institute proceedings 
are not in that category. They con- 
stitute a sincere effort to organize 
tax knowledge around legal forms 
and documents. To a considerable 
extent, the Institute has been  suc- 
cessful in this endeavor. 
Knowledge of the basic tax prin- 
ciples and appreciation of the major 
tax are a 


problems prerequisite 


to categorization of tax learning 
the 


forms seems as good a method ol 


Thereafter, development _ of 
categorizing tax knowledge as an) 
other, for most clients’ problems are 
ultimately resolved in legal docu- 
ments. And, a satisfactory legal do 
ument does reflect proper organiza 
tion of tax learning. In fact, too 
much detailed and unorganized tax 
knowledge can be an obstacle to th 
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~ i1uch of an obstacle as 
n nce. 

cob Rabkin, in his opening a1 
ticle on ““The Function and Use of 
Forms in Tax Planning” emphasizes 
that “there is a delicate skill in ap- 
plying this knowledge [of both local 
ax law and federal tax law] to a 
specific transaction. And there is an 
equally significant skill in reducing 
the specific transaction to the rigid 
While 
the end product reflecting that skill 
is most important, lawyers should 


shape of a legal document.” 


not overlook the self-educational as- 
pect of developing and criticizing 
forms. The relevance of many pro- 
visions of the Imternal Revenue 
Code appears in sharper focus in this 
process. 

Chis point is particularly illus- 
trated by the articles on partner- 
ships and trusts which occupy about 
half the book. These subjects espe- 
cially lend themselves to this treat- 
ment. The forms in those parts are 
and the discussions 


helpful even 


more so. Particularly commendable 


re provisions on partnership buy 
and sell agreements by Richard H. 
Forster and Arthur B. Willis, short- 
term and controlled trusts by Walter 
L. Nossaman and trusts for minors 
by Hover T. Lentz. 

Che articles on corporations are 
not so liberally studded with forms 
as might be expected. John O. Pauls- 
ton discusses the sale of a corporate 


William L. the 


reorganization of a smaller corpora- 


business; Kumler, 
tion into a larger one; David W. 
Richmond, the division of a corpo- 
rate business; and Leon L. Brown, 
stock purchase agreements in close- 
ly held corporations. In this section, 
Irving I. Axelrod and James S. Kos- 
tas consider at length “collapsible 
341. 

Other articles deal witn pension 


corporations” under Section 
ind profit-sharing plans by Richard 
H. MacCracken, residential subdivi- 
sions by Milton S. Huberman, and 
agreements by 
Rosenfeld 


property settlement 
Donald T. 
M. Raskin 


lthough it is not a “bread and 


and Edward 


er article’, the article by Laur 





ens Williams, Assistant to the Secre- 
tary of the Treasury, on “Prepara- 
tion and Promulgation of Treasury 
Regulations under the Internal Rev- 
enue Code of 1954” should be read 
by lawyers in order to appreciate the 
extraordinary job which is_ being 
done to the great credit of the legal 
profession. Mr. Williams has been 
an active member of the Tax Sec- 
Bar 
tion, as have most of the authors in 
this book. They demonstrate that 
the Tax Section 


great 


tion of the American Associa- 


has contributed a 
deal to tax legislation and 
practice in recent years. 

This volume is an excellent guide 
to some of the major problems and 
solutions in many tax areas. It does 
not purport to be, nor is it, compre- 
hensive, even in the subjects it cov- 
ers, since it is not a textbook but a 
series of articles prepared for an 
annual tax institute. It offers legal 
forms as a valuable clue to organiz- 
ing the data in the tax field. This 
method has its limitations, and some 
of the authors wisely avoided rigid 
adherence to the formal objective. 
The method certainly must be sup- 
plemented by other methods, but a 
valuable step has been taken. The 
book maintains the high standard set 
by its predecessors and deserves study 
by lawyers who are practicing in 
these fields. 

Harry K. MANSFIELD 


Boston, Massachusetts 


Lecistation 


CASES AND 
MATERIALS. By Frank C. New- 
man and Stanley S. Surrey. Engle- 
wood Cliffs, New Jersey: Prentice- 


Inc. 1955. $9.50. 


Hall, 


"9 
/ 29. 


Pages xvit, 

This book, the latest of the Pren- 
tice-Hall Law School Series, has its 
origins in mimeographed materials 
used by the authors for several years 
at the Harvard and California law 
schools. Its excellent quality attests 
the value of this sort of preliminary 
experience in teaching with the ma- 
terials. One can also suppose that 
this method of preparation permit- 
ted the authors to utilize the most 
recent materials available, since the 
book items which 


contains many 


Books for Lawyers 


only left the headlines of 
the daily press. 


The 


recently 
primary emphasis of the 
book is on the legislative process, 
based largely, but not exclusively, 
on congressional materials. Chap- 
ters on “Lobbying Legislation”, 
“Legisla- 


Relations’, and 


Procedures”, 
tive-Administrative 


“Legislative 


two chapters on “Legislative Inves- 
tigations” the first three 
quarters of the book. Two chapters 
“How To Draft Statutes” and 
“How To Interpret Statutes” occu- 


occ upy 
on 


py the remainder. In this respect, as 
the authors acknowledge, the ar- 
rangement varies from other legis- 
lation casebooks. There is much to 
be said, however, for the authors’ 
point of view that when space is 
limited, it is the materials on draft- 
ing and interpretation which should 
be reduced. As they point out, skill 
in reading and statutes is 
taught equally well in connection 
with other courses in which statutes 
are important, 


using 


taxation. 
The course in “Legislation”, by il- 
luminating the mechanics of the leg- 


such as 


islative process, can supply its due 
contribution if it makes the students 
aware of the manifold extrinsic aids 
to interpretation, and gives them 
some idea of the need for their qual- 
itativé analysis. 

From the point of view of the law 
school curriculum, this reviewer can 
say only that the materials in this 
book should be made available to 
law students before they graduate, 
and that he cannot see where else 
they would be dealt with, save for 
a lick and a promise, perhaps, in 
constitutional law. From the point 
of view of the practitioner, however, 
I can assert confidently that the 
book contains much that is of cur- 
rent value. The book, in the week 
that it has been in my possession, 
has twice supplied useful and _ per- 
tinent materials helpful in answer- 
ing a current question. They were, 
could 
have been run down by independ- 


moreover, materials which 
ent research only at the price of an 
inordinate amount of time and ef- 
fort 


(Continued on page 871) 
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Supreme Court Decisions 


Aliens... 
deportation 


® Jay v. Boyd, 351 U. S. 345, 100 L. 
ed. (Advance p. 732), 76 S. Ct. 919, 
24 U. S. Law Week 4335. (No. 503, 
decided June 11, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Ninth Circuit. Af- 
firmed. 

This was a habeas corpus proceed- 
ing to test the validity of denial of 
an alien’s application for discretion- 
ary suspension of deportation. It 
was alleged that the denial of the 
application was unlawful because it 
rested on confidential, undisclosed 
information. 

The petitioner, a British subject, 
had lived in the United States since 
1921. Between 1935 and 1940, he was 
a member of the Communist Party. 
Because of his Communist record, 
he was ordered deported in 1952 
under the Immigration and Nation- 
ality Act of that year. He sought dis- 
cretionary relief from the Attorney 
General, who is empowered to grant 
suspension of deportation by Sec- 
tion 244 (a) (5) of the Act. A hear- 
ing was held before a special in- 
quiry officer who found Jay to be 
qualified for suspension of deporta- 
tion, but the officer decided that the 
case did not “warrant favorable ac- 
tion” in view of “certain confidential 
The Board of Immi- 
gration Appeals dismissed an appeal. 


information”. 


The petitioner sought a writ of ha- 
federal 
court. The writ was denied and the 
Court of Appeals affirmed. The re- 
view procedure followed was one set 
up by the Attorney General to effec- 
tuate the statutory provisions. 

The Supreme Court affirmed 
speaking through Mr. Justice REeEp. 
The Court declared that there was 
nothing in the statute to require the 
Attorney General “to give a hearing 


beas corpus in a district 


Reviews in this issue by Rowland Young 
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with all the evidence spread upon 
an open record” in exercising his 
discretion to suspend deportation. 
The statute leaves the determina- 
tion as to suspension to the Attorney 
General, said the Court, and the 
grant of the suspension is a matter 
of grace. 

The Cuter Justick, in a dissent- 
ing opinion, disagreed that the stat- 
ute gave the Attorney General “un- 
fettered discretion” in deciding on 
suspensions. The petitioner was en- 
titled to an administrative hearing, 
this opinion argued, and a hearing 
meant an opportunity to rebut the 
evidence against him. 

Mr. Justice BLack also wrote a 
dissenting opinion which argued 
that the use of anonymous informa- 
tion was unconstitutional. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion which took the 
position that the Attorney General 
could not delegate his discretionary 
power without providing a fair hear- 
ing, which in his view had not been 
given here. 

Mr. Justice DouGLas wrote a dis- 
senting opinion which argued that 
Congress had implicitly provided for 
a hearing on suspensions of depor- 
tation and that any hearing under 
our law must mean a full and open 
disclosure of all the information 
considered. 

The case was argued by Will Mas- 
low and John Coughlan for petition- 
er and by John V. Lindsay for re- 
spondent. 


Antitrust law... 
fair trade 


® United States v. McKesson and 
Robbins, Inc., 351 U. S. 305, 100 
L. ed. (Advance p. 707), 76 S. Ct. 
937, 24 U.S. Law Week 4367. (No. 
148, decided June 11, 1956.) On ap- 
peal from the United States District 
Court for the Southern District of 
New York. Reversed and remanded. 


George Rossman 


EDITOR-in-CHARGE 


This Sherman Act suit 
brought by the Government against 
the drug firm of McKesson and Rob- 
bins to enjoin the firm’s “fair 
trade” agreements with independent 
wholesalers who handle its brand 
and who are in competition with 


was a 


McKesson, which also has a large 
volume of direct sales to retailers. 
McKesson claimed that its fair trade 
agreements were exempted from the 
Sherman Act by the Miller-Tydings 
Act and the McGuire Act. The dis- 
trict judge denied the Government's 
motion for summary judgment, and 
the case proceeded to trial before 
another district judge. The trial end- 
ed with a dismissal of the complaint 
and the Government appealed di- 
rectly to the Supreme Court under 
the Expediting Act. 

The Court’s opinion reversing 
and remanding was delivered by the 
Cuter Justice. The opinion was 
careful to point out that the Gov- 
ernment was not attacking the “ver- 
tical” fair trade agreements between 
McKesson and retailers of McKes- 
son products, and that the only 
question related to the agreements 
between McKesson and _ the 
pendent wholesalers with whom it is 
in competition. The contracts with 
the latter, the Court thought, fell 
squarely within the ban of the Sher- 
man Act, since they were a form of 
price-fixing; the Court cited the fa- 
miliar rule that price-fixing is illegal 
per se. In enacting the Miller- 
Tydings Act and the McGuire Act, 
said the Court, Congress showed no 


inde- 


disposition to change the traditional 
per se doctrine. The Court 
pointed to the language of the for- 
mer act which provides that it “shall 
make lawful contract or 
agreement providing for the estab- 
or maintenance of mini 
between 
persons, firms, or corporations in 
competition each other”. 


also 
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(Kesson had argued that in con- 
tracting 
wholesalers, it had acted solely as a 
selling to 


with the independent 


manufacturer buyers 
rather than as a competitor of the 
buyers. To this the Court replied 
that “the statutes provide no basis 
for sanctioning the fiction of Mc- 
Kesson, the country’s largest drug 
wholesaler, acting only as a manu- 
facturer when it concludes ‘fair 
trade’ agreements with competing 
wholesalers”. 

Mr. Justice HARLAN, joined by 
Mr. Justice FRANKFURTER and Mr. 
Justice BURTON, wrote a dissenting 
that the 
Court was giving an artificial con- 
struction to the Miller-Tydings and 


opinion which argued 


McGuire Acts. The very purpose of 
those statutes, the dissent declared, 
was to legalize the elimination of 
price competition in the sale of the 
branded products. 

The case was argued by Ralph S. 
Spritzer for the United States and by 
John P. McGrath for the appellee. 


Appeals... 
what is a “final order’’? 


® Parr v. United States, Parr v. Rice, 
351 U. S. 513, 100 L. ed. (Advance 
p. 836), 76 S. Ct. 912, 24 U. S. 
Law Week 4289. (No. 320, decided 
June 11, 1956.) On writs of certio 
rari to the United States Court of 
Appeals for the Fifth Circuit. Af- 
firmed. 

Parr, a prominent political figure 
in Laredo, Texas, was indicted in 
the Corpus Christi Division of the 
United States District Court for the 
Southern District of Texas for wil 
fully attempting to evade federal in- 
come taxes. The District Court 
granted his motion to transfer the 
case to the Laredo Division of the 
District, finding that Parr could not 
obtain a fair trial in Corpus Christi 
because of local prejudice against 
The Government protested 
it would be under “a severe 
handicap” in trying Parr in Laredo, 
but the District Court deemed itself 
without power to transfer the case 
elsewhere Laredo 


him. 
that 


than without 


Parr’s consent. Thereupon, the Gov- 
ernment obtained a new indictment 





in the Austin Division of the West- 
ern District of Texas and moved for 
leave to dismiss the first indictment. 
Ihe Corpus Christi court granted 
leave to dismiss; Parr appealed to 
the Court of Appeals, which dis- 
missed on the ground that the order 
appealed from was not a final one. 

The afirmed, 
speaking through Mr. Justice Har- 
LAN. The Court reasoned that, if the 


Supreme Court 


Corpus Christi indictment was con- 
sidered by itself, Parr could not ap- 
peal from dismissal of the indict- 
ment because he was not aggrieved 
by the dismissal. On the other hand, 
if the Corpus Christi and Austin 
indictments were considered as parts 
of a single prosecution, then dismis- 
sal of the Corpus Christi indictment 
was not a final order, since the sen- 
tence is the final judgment in a crim- 
inal case. 

The Court also disposed of an- 
other aspect of the case which had 
been filed as No. 202 on the Court's 
Docket. 
motion by Parr for leave to file an 


Miscellaneous This was a 
original petition in the Supreme 
Court for writs of and 
District 
Courts in Texas, designed to require 
trial in Laredo. The Court refused 


mandamus 


prohibition to the two 


to issue the extraordinary writs, say- 
ing that the power to issue them is 
discretionary and sparingly exer- 
cised, and the issuance here would 
thwart the policy against piecemeal 
appeals. 

‘he Cuter Justice wrote a dis- 
senting opinion in which he was 
joined by Mr. Justice Back, Mr. 
Mr. Justice 


Cxiark. The dissent took the posi- 


Justice Doucias and 
tion that Parr had a right to be tried 
in Laredo or not at all, and there- 
fore he was aggrieved by dismissal of 
the first indictment which the dis- 
senters regarded as a final order. 

The case was argued by Everett L. 
Looney and Abe Fortas for petition- 
er and by Gray Thoron for respon- 
dent. 


Judgments... 


finality 
® Sears, Roebuck and Company v. 
Mackey, 351 U. S. 427, 100 L. ed. 


Review of Recent Supreme Court Decisions 





(Advance p. 780), 76 S. Ct. 895, 
24 U. S. Law Week 4322. (No. 34, 
decided June 11, 1956.) On writ of 
certiorari to the United States Court 
of Appeals for the Seventh Circuit. 
Affirmed. 

This case began with an antitrust 
action filed by Mackey making mul- 
tiple claims against Sears, Roebuck 
and Company for a variety of con- 
duct allegedly prejudicial to Mac- 
key’s commercial ventures. The Dis- 
trict Court expressly directed that 
judgment be entered for Sears on 
two of the claims but not on all of 
them. Sears moved to dismiss Mac- 
key’s appeal to the Court of Ap- 
peals, contending that the District 
Court's decision was not a final deci- 
the meaning of 28 
U.S.C. §1291 and that the Court of 
Appeals therefore had no jurisdic- 
tion. The Court of Appeals upheld 


sion within 


its jurisdiction, and the sole ques- 
tion before the Supreme Court in 
the present case was the finality of 
the District Court’s judgment. 

[he Supreme Court's opinion af- 
firming was written by Mr. Justice 
Burton. The Court found the basis 
for its decision in Rule 54 (b) of the 
Rules of Civil Procedure. 
The Court explained that before 


Federal 


adoption of the Federal Rules in 
1939, the District Court's action dis- 
missing part of the claims but not 
all would not have been a final 
judgment and would not have been 
Rule 54(b) 


“single judicial unit” theory, 


appealable. modified 
this 
but left unimpaired the statutory 
concept of finality prescribed by Sec- 
tion 1291. A further problem had 
arisen, however, the Court went on, 
difficult to determine 
which of several multiple claims 


since it was 
were sufficiently separable to qualify 
for relaxation of the unity principle, 
and sometimes the time for taking 
an appeal would expire earlier than 
the losing party foresaw. Prudent 
counsel then began to take immedi- 
ate appeals in all cases of doubtful 
appealability, and the volume of ap- 
pellate proceedings was increased. 
In 1948, Rule 54 (b) 
to eliminate this dificulty by provid- 


was modified 
ing that the district court might en- 
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ter a final judgment on one or more 
claims in a multiple action only 
after making an express determina- 
tion that there was no just reason 
for delay. In other words, as the 
Court put it, the District Court is 
used as a dispatcher, and is _per- 
mitted to determine the appropriate 
time when final 
made upon one or more multiple 
claims. 


each decision is 


the District Court 
had made such a certification of fi- 


In this case, 


nality, and the Court sustained the 
appeal, saying that the District 
Court had not abused its discretion 
and holding that Rule 54 (b) 
not an unauthorized extension of 
Section 1291. 

The case was argued by Walter J. 
Rockler for petitioner and by Ed- 
ward I. Rothschild for respondent. 


was 


Judgments... 
finality 

®" Cold Metal Process Company v. 
United Engineering and Foundry 
Company, 351 U. S. 445, 100 L. ed. 
(Advance p. 789), 76 S. Ct. 904, 
24 U. S. Law Week 4325. (No. 76, 
decided June 11, 1956). On writ of 
certiorari to the United States Court 
of Appeals for the Third Circuit. Af- 
firmed. 

This was another multiple-claims 
action in which the District Court 
entered a judgment disposing of but 
one claim. Again, the sole issue was 
the appealability of that judgment 
under Section 1291 of 28 United 
States Code. The issue was compar- 
able to that in No. 34, supra, and 
the Court upheld the jurisdiction of 
the Court of Appeals on the same 
reasoning as that used in No. 34. 

In_ this however, the un- 
adjudicated claim arose out of the 
same 


case, 


and 
as the adjudicated claim. Cold Met- 
al sought to block the appeal on the 
ground that an unadjudicated coun- 
terclaim was still to be settled in the 
District Court. 

The 


transactions occurrences 


opinion of the Supreme 


Court was delivered by Mr. Justice 
Burton. The litigation involved a 
contract for a patent license and had 
been in 


the courts for more than 
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twenty years. The Court’s opinion 
summarizes the procedural steps and 
the findings of the District Court 
and Court of Appeals in the lengthy 
case, and announces its agreement 
with the Court of Appeals that this 
kind of 


54(b) was written to provide for”. 


is the “very thing Rule 
Che Court declared that its opinion 
in the Sears case was dispositive of 
this case. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice HARLAN, wrote an 
opinion concurring in No. 34 and 
The 
took the position that the judgments 


dissenting in No. 76. dissent 
in No. 34 were appealable because 
one of the counts appealed from in- 
volved 
those 


transactions separate from 


remaining to be litigated, 
while the other count appealed was 
an interlocutory order denying an 
injunction appealable under Section 
1292 (1) of 28 U.S.C. In No. 76, the 
the 
which remains unlitigated, is based 


dissent argued, counterclaim, 
in substantial part on the transac 
tions involved in the main litigation 
and hence there is no appealability. 

The case was argued by William 
H. Webb for petitioners and by Jo. 
Baily Brown for respondent. 


Railroads... 
through rates 


® Denver and Rio Grande Western 
Railroad v. Union Pacific Railroad, 
Union Pacific Railroad vy. United 
States, United States v. Union Pacif- 
ic Railroad, Public 
Service Commission vy. Denver and 
Rio Grande Western Railroad, Un- 
ion Pacific Railroad y. Denver and 
Rio Grande Western Railroad, 
United States v. Denver and Rio 
Grande Western Railroad, 351 U.S. 
321, 100 L. ed. (Advance p. 717) , 76 


Washington 


S. Ct. 982, 24 U.S. Law Week 4360. 
(Nos. 117, 118, 119, 332, 333 and 
334, decided June I1, 1956.) Nos. 


117,118 and 119, on appeal from the 
United States District Court for the 
District of Nebraska. Affirmed in 
part and reversed in part. Nos. 332, 
333 and 334 on appeal from the 
United States District Court for the 
District of Colorado. Reversed. 


These cases involved an order of 








the Interstate Commerce Commis 
sion which established through rai 
road rates for the carriage of certain 
the 
Grande Western and the Union Pa 
The 


sued after lengthy hearings on Rio 


goods over Denver and Rio 


cific Railroads. order was is 


Grande’s complaint that Union Pa 


cific had agreements with other 
lines under which goods could be 
shipped to and from the Pacific 


Northwest at joint through rates, 
while Rio Grande could carry goods 
only at the 
that is, 
the sum of the local rates. The re 


to and from this area 


higher combination rates 
sult, according to the complaint, was 
that Rio 
barred as a connecting carrier for 


Grande was effectively 
shipments to and from the Pacific 
Northwest. 


granted by Section 15 (1) of the In 


Acting under powers 
terstate Commerce Act, the Commis 


sion ordered Union Pacific to es 
tablish through routes for specified 
commodities and to establish joint 
rates the same as applied on its own 
and other connecting lines. The o1 
der applied, however, only to speci- 
fied commodities and to a limited 
geographical area. In arriving at its 
the had to 


consider the restrictions on its pow- 


decision, Commission 
er imposed by Section 15 (4) of the 
act, generally referred to as a provi 
sion against making a railroad (in 
this case, Union Pacific) short-haul 
15 (4) 
before the Commission establishes a 


itself. Section provides that 
through route that requires a rail 
road to short-haul itself, it must find 
that the new route “is needed in 
order to provide adequate, and more 
efhcient.or more economic, transpor- 
tation”. Rio Grande contended that 
had 
through routes on the lines in ques 
15 (4) 


fore did not apply. The Commission 


er ; ' 
Union Pacific already created 


tion and that Section there 
had rejected this contention and is 
sued the limited order. 

Neither railroad was satisfied, anc 
both challenged the order—the Rio 
Grande before a three-judge District 
Court in Colorado and Union Pacil 
ic before a_ three-judge District 
Nebraska. The Colorad 
court held that there was no sub 


Court in 
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tantial basis for the Commission's 
inding that no through route ex- 
sted, and remanded the whole case 
o the Commission, reasoning that 
ince Section 15(4) did not apply, 
might make the 
der much broader. The Nebraska 
court accepted the finding that no 
through route was in existence and 
upheld the 
that through routes were needed for 


specified 


the Commission 


Commission's finding 


commodities to certain 
points, but refused to sustain the 
order for all points on the lines that 
were proposed by the Commission. 

The 


through 


Supreme Court, speaking 
Mr. BLACK, 
tained the Commision on all points. 


Taking first the 


Justice sus- 


Colorado court's 
ruling, the Court pointed out that 
establishment of a through route is 
ordinarily voluntary, and the exist- 
ence of one depends upon the cit 
cumstances—the test being “whether 
the participating carriers hold them- 
selves out as offering through trans- 
portation service”. The Court noted 
that Union Pacific had apparently at 
one time had a through route over 


the lines in question, but had 
dropped the joint rates in amended 
tariffs published in 1906 and 1912, 
although it had not formally declared 
the through routes closed. Although 
“trickle” of 
through shipments over the routes 


there has been a 
since, the Court said, the evidence 
the “not 


such as to compel it to find that the 


before Commission was 
Union Pacific held itself out as offer- 


ing through service over the Rio 
Grande lines”. 

As for the Nebraska court’s hold- 
ing, the Court ruled that that court 
had erred in narrowing the scope of 
the Commission’s order. That court 
had disagreed with the Commission 
and disallowed the through routes 
and joint rates on shipments that 
did 


(transit services are services such as 


not require transit services 
feeding livestock or processing ship- 


The had 
agreed with the Commission that 


ments in transit). Court 
the through rates were necessary for 
perishable shipments, which are di- 
markets are 


found and sales are made. Without 


verted in transit as 
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joint through rates, said the Court, 
diversion as a practical matter ts ln- 
possible if the shipper must recon- 
sign his goods at the high combina- 
tion rates. 

Mr. Justice FRANKFURTER wrote a 
dissenting which argued 
that the had fol- 
lowed the policy laid down by Con- 
15 (4). He would 
have remanded the whole case to 


opinion 
Commission not 


gress in Section 
the Commission for clarification. 

Mr. HARLAN 
with Mr. Justice FRANKFURTER, and 


Justice dissented 
said that he would affirm the judg- 
ment of the Nebraska court noting 
that he would consider the Commis- 
sion’s order limited to establishing 
through routes and joint rates on 
shipments destined initially to inter- 
mediate points on the Rio Grande. 

Che cases were argued by Frank 
E. Holman for the Rio Grande, El- 
mer B. Collins for the Union Pacific, 
Robert W. Ginnane for the United 


States, Robert L. Simpson for the 
Washington Public Service Commis- 


Bert L. Overcash for the 


State of Nebraska. 


sion, and 


President Gambrell as honor guest of 
the Mexican Bar Association in Mexico 
City, D.F., addressed its banquet on 
June 4 and enjoyed several days of its 
hospitality. 

Its Board of Governors, left to right 
(seated): Rafael Alcerreca Bordes, Sec- 
retary; President Gambrell; Manuel G. 
Escobedo, President; Jesus Rodriguez 
Gomez, Vice President; Jorge Hernan- 
dez Duque, Sub-Treasurer; (standing): 
Juan Manuel Cossio y Cosio, Xavier 
Creixell del Moral, Secretary; Manuel 
Lizardi Albarran; Jose Candano; Guil- 
lermo Lopez Velarde; Rodolfo Batiza, 
Secretary; and Guillermo Gallardo Vas- 
quez. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Constitutional Law ... 
segregation 


® A three-judge panel of the United 
States District Court for the Middle 
District of Alabama, with one judge 
dissenting, has held that racial seg- 
regation is unconstitutional in intra- 
state bus transportation. 

Thus the Court lined up with the 
Court of Appeals for the Fourth Cir- 
cuit, which has declared in 
ming v. South Carolina Electric & 
Gas Company, 224 F. 2d 752 (41 
A.B.A.J. 1041; November, 1955), 
appeal dismissed 76 S. Ct. 692, that 
the separate but equal doctrine can 
no longer be followed as a correct 
statement 


Flem- 


whether in 
public schools, public recreational 


of the law, 
intrastate 
rier transportation. 
The dissenter protested that the 
separate but equal theory of racial 
segregation, as propounded by the 
Supreme Court in 1896 in Plessy v. 
Ferguson, 163 U. S. 537, was still 
law in the field of intrastate public 
transportation, albeit the School Seg- 
regation cases, 347 U. S. 483, had 
wiped it out in public education. He 
said it would be a “pernicious im- 
plication” to extend the School Seg- 
regation cases without precise pro- 
nouncement by the Supreme Court, 
and he pointed out that the Su- 
preme Court cited only a procedural 


facilities or common-car- 


case in dismissing the appeal in 
Flemming. 

But the majority, tracing the long 
series of cases in which the Supreme 
Court, even prior to the public- 
school ruling, was striking down 


Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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segregation, declared that Plessy v. 
Ferguson, which was itself a trans- 
portation case, “has been impliedly, 
though not explicitly, overruled, 
and that, under the later decisions, 
there is now no rational basis upon 
which the separate but equal doc- 
trine can be validly applied to pub- 
lic carrier transportation within the 
City of Montgomery.” The Court re- 
marked that even a statute can be 
repealed by implication and_ that 
certainly “a judicial decision, which 
is simply evidence of the law and 
not the law itself, may be so im- 
paired by later decisions as no longer 
to furnish any reliable evidence.” 
The concluded that 
Alabama statutes and Montgomery 


Court then 


ordinances requiring segregation of 
races in buses vio- 
lated the due process and equal pro- 
tection the 


common-carrier 
clauses of Fourteenth 
Amendment. 

(Browder v. Gayle, United States District 
Court, Middle District of Alabama, June 5, 
1956, Rives, J.,) 

Criminal Law... 
double jeopardy 


® By a four-to-three decision, the Su- 
preme Court of New Jersey has de- 
cided that a criminal defendant was 
neither subjected to double jeopardy 
nor denied the benefits of the doc- 
trine of collateral estoppel by being 
convicted of the armed robbery of 
one of four persons held up in a 
tavern, after he had been acquitted 
of the same offense as to the other 
three. 

Four barroom patrons had been 
robbed. The defendant was indicted 
for the crime against three of them, 
but upon trial, the three failed to 
identify him, while the fourth made 
identification. The jury acquitted 
the defendant. He was then indicted 
for armed robbery against the fourth 
patron, who identified him again at 





George Rossman 


Richard B. Allen 
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trial, while the othe 


three testified on the defendant's be 


the second 


half. This time the jury convicted 
rhe that 
he had been subjected to double 


defendant’s claim was 
jeopardy in violation of the state 
constitution, but that even if not, 
the outcome of the first trial, being 
based upon the same circumstances 
as the second, was res judicata, or, 
as the Court more precisely preferred 
to term it, collateral estoppel. 

The 
jeopardy argument. It said that the 


Court denied the double 


contention failed under either the 
“same evidence” or the “single act” 
test, because different evidence was 
necessary to prove the crime against 
each person and because there was a 
separate and different act—the forci 
ble taking of the victim’s property 
as to each of the four. 

The three dissenters declared that 
the case fitted the rationale of New 
that 


prosecuted” is the same in_ both 


Jersey cases where the “fact 


prosecutions, offenses 


differ in 


though the 


“coloring and degree”, 
They 


thought, too, that the doctrine ol 


there is prior jeopardy. 
res judicata should apply since the 
ultimate issuable fact had been de 
the first 
the minority averred, 


termined in trial. “Unless 
this be so,” 
“then the citizen in such ci 
cumstances is subject to successive 
prosecutions until a convicting jury 
is found.” 

(New Jersey v. Hoag, Supreme Court of 
New Jersey, May 14, 1956, Wachenfeld, J 
122 A. 2d 628.) 

Criminal Law... 
state sedition laws 


= Two states have bowed to the de- 
cision of the United States Supreme 
Court in Pennsylvania v. Nelson, 
350 U.S. 497 (42 A.B.A.]. 560; June, 
1956) , that Congress has pre-empted 
the field of sedition legislation, leav 
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ig the states unable to enforce 


laws when the 


the 


heir own sedition 
which 


the 


onduct upon prosecu- 


ion is based is same as that 
sroscribed by federal statutes. 

On the basis of the Nelson ruling, 
he Supreme Judicial Court of Mass- 
ichusetts has directed the dismissal 


Al- 


indictments 


1 indictments in two cases. 


hough one of the 


charged a conspiracy to overthrow 


mly the Commonwealth of Mass- 
ichusetts, and was grounded on a 
state act, the Court read the 


Supreme Court’s ruling in Nelson 
as carrying the implication that the 
Smith Act, 18 U.S.C.A. §2385, taken 
together with the Internal Security 
Act of 1950, 50 U.S.C.A. §781, and 
the Communist Control Act of 1954, 


50 U.S.C.A. §841, indicated Con- 
gress’ intention “to occupy exclu- 
sively the field of sedition at least 


where the offense charged is a fed- 
eral crime of the type charged in 
that case, even though alleged as a 
conspiracy against the state”. 

The Court was careful, however, 
to point out that it thought there 
Nelson. “We do 
understood as saying 


is a limit to not 
wish to be 
there can never be any instance of 
any kind of sedition directed so ex- 
clusively against the state as to fall 
outside the sweep of Pennsylvania v. 
Nelson”, 


said that 


it declared. “If it is to be 


there can never be such 


an instance, it must be said else- 
where.” 

Massachusetts v. Hood and Massachu- 
setts v. Gilbert, Supreme Judicial Court of 
Massachusetts, May 3, 1956, Qua, C.J., 134 
N.E. 2d 12 and 13.) 
® In Kentucky, the Court of Appeals 
of that state was faced with a case 
the 


under an 


in which defendant had been 


convicted indictment 


charging a felonious advocacy by 
word or writing of the expediency 


of physical violence to bring about 


political revolution to change or 
modify the governments of both the 
United States and Kentucky. The 


lictment was based on a Kentucky 
statute. 

The the 
tion with the observation that the 


Court reversed convic- 
Kentucky statute is quite similar to 


the Pennsylvania law involved in 


Nelson and that the teaching of 
that case was that Congress had oc- 
cupied by pre-emption the field of 
prosecutions for sedition. 


But, as in Massachusetts, the 
Court was chary not to close the 
door completely. ‘““To be certain of 


making ourselves clear,” it said, “we 
now state this opinion does not fore- 
close the possibility of a prosecu- 


tion by the 


the 
crime of sedition directed exclusive- 


the 


commonwealth of 


ly against 
Kentucky.” 


Commonwealth of 


(Braden v. Kentucky, Court of Appeals of 
Kentucky, June 22, 1956, Sims, J.) 
Divorce... 

divisibility 
= Cases in two state supreme courts 
have illustrated again the divisible 
divorce doctrine spelled out by the 
United States Supreme 
Estin v. Estin, 334 U. S. 
fortified during the last 


Court in 
541, and 
term in 
Armstrong v. Armstrong, 350 U.S. 
568 (42 A.B.A.J. 561; June, 1956). 

In Oregon, the Supreme Court of 
that state has granted a wife en- 
forcement of the alimony and prop- 
erty settlement 


portions of her 


California interlocutory divorce de- 
cree, although in the meanwhile the 
husband had obtained a divorce in 
Nevada after substituted service on 
the wife. 

The Court found that the Nevada 
court lacked personal jurisdiction of 
the the Court did 


not have to recognize the Nevada 


wife; therefore 
divorce as terminating the wife’s ali- 
mony and property rights as found 
by the California court. 

There was some confusion as to 
whether the wife had made a per- 
sonal appearance in the Nevada ac- 
tion. She had filed an answer and 
But the 
Court noted that despite this the 


appeared and _ testified. 


Nevada decree recited that she had 


made but a and 


that she had been defaulted. Thus, 


“special answer” 


the Court said, it had to be bound 
by the Nevada decree’s own recital 
that the Nevada court lacked per- 
sonal jurisdiction. 

But even without this, the Court 
could reach the 


declared, it same 


conclusion because the issues of ali- 
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mony and property settlement rights 
were neither made an issue nor lit- 
the 


igated in Nevada suit. This 


being true, the Court concluded, 
there could be no charge that Ore- 
gon was not giving full faith and 
credit to the Nevada decree. 


Leuty v. Leuty, Supreme Court of Ore- 
gon, June 6, 1956, Perry, J., 298 P. 2d 207.) 
#* In Wisconsin, the Supreme Court 
of that state has ruled that a wife, 
who had obtained a divorce from her 
husband in Washington on _ con- 
structive service, could have the mat- 
ters of child custody, alimony and 
child support payments determined 
in an action in where 
she had obtained personal service 
on her former husband. 

At the time of the Washington 
the husband had 
taken the child to Wisconsin, leav- 
ing the trial court in Washington 
without authority to issue any cus- 


Wisconsin, 


divorce decree, 


tody and support order. The decree 
was silent as to alimony, because 
there was no personal service on the 
defendant. 

Ihe Court declared that when a 
wife obtains a divorce on the basis 
service, the 
right to alimony continues until it 
is adjudicated, and that the decree 


of only constructive 


of divorce in such a proceeding des- 
troys only the marital res and does 
not bar a subsequent action for ali- 
mony. 

A decree in a constructive-service 
divorce case, the Court continued, 
establishes nothing more than that 
the relationship is de- 
stroyed. It added that there would 
be no distinction between a domes- 


marriage 


tic or foreign decree. The Court 
concluded there could be no ques- 
tion of full faith and credit, because 
the second forum gives full faith and 
credit to the first’s decree insofar as 
the decree goes. 


(Pollock vy. Pollock, Supreme Court of 
Wisconsin, June 5, 1956, Steinle, J., 77 N.W. 
2d 485.) 

Evidence... 
skeletons 


® Skeletons in the courtroom have 
given the Appellate Court of IIli- 
nois, Fourth District, a chance to 
look at the law of demonstrative 
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evidence. 

In one case, the trial court had 
permitted the plaintiff's medical wit- 
ness to use a plastic model of a hu- 
man skeleton to show the proper 
alignment of bones in the pelvic 
area, after having shown the dis- 
placement of those bones as dis- 
closed by an X-ray of the plaintiff. 
The doctor also used the skeleton to 
explain muscular arrangement and 
how the weight of the upper torso 
is transmitted to the legs. 

The defendant contended 
was error, on the ground it was un- 


this 


necessary to an understanding of the 
issues, was gruesome and tended to 
arouse the jury’s emotion rather 
than explain anything. 

The Court held that whether 
demonstrative evidence is proper 
must rest in the sound discretion of 
the trial judge, subject to review. 
The Court said it would not hold 
that a skeletal model may never be 
used, but merely that the model 
must be used to actually explain 
some relevant issue in the case. And 
in the instant case the Court found 
no error. 

The relevancy 
value, the Court continued, must al- 
so be within the discretion of the 
trial judge, which discretion, to cur- 
tail abuse, is subject to review as to 
the use made of the model. “If it 
appears that the exhibit was used 
for dramatic effect, or emotional ap- 
peal, rather than factual explana- 
tion useful to the reasoning of the 
jury,” the Court remarked, “this 
should be regarded as reversible er- 
ror, not because of abuse of discre- 
tion, but because actual use proved 
to be an abuse of the ruling.” 


and explanatory 


(Smith v. Ohio Oil Company, Appellate 


Court of Illinois, Fourth District, March 5, 
1956, Scheineman, J., 134 N.E. 2d 526, 10 Ill. 
App. 2d 67.) 

® In another case, decided two days 
before, the 
another use made of a skeleton. In 
this case the trial judge had _ per- 
mitted not only the use of a skeleton, 
but also the production of surgical 


Court disapproved 


instruments used in an operation 
performed on the plaintiff. A doctor 
was permitted to demonstrate the 


the instruments. 


use of 
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Here the Court drew the line. Al- 


though adhering to the rule in 
Smith v. Ohio Oil Company, the 
Court said the demonstration in 


this case compelled a different con- 
clusion, and remarked that surgical 
demonstrations are improper. “To 
permit an unlimited use of such 
demonstrations of operative tech- 
nique with surgical instruments is 
not conducive to a fair and impar- 
tial consideration of the proper is- 
sues presented”, the Court declared. 


(Winters v. Richerson, Appellate Court 
of Illinois, Fourth District, March 3, 1956, 
—Pn J., 132 N.E. 2d 63, 9 Ill. App. 2d 
Fair Trade... 

trading stamps 
® Fair-trading manufacturers have 
been told by the United States Dis- 
trict Court for the District of Mass- 
that 
their fair-trade contracts judicially 


achusetts they cannot have 
enforced against non-signers as long 
as they permit signed-up retailers to 
give trading stamps to purchasers of 
price-fixed items. 

The Court ruled that the giving 
of trading stamps amounted to a 
that 


would not grant relief to the manu- 


trade discount and equity 
facturer against one discount-give1 
while the manufacturer acquiesced 
in other retailers’ trading stamps. 
The non-signer provisions of the 
Massachusetts fair-trade law were 
held valid by the Massachusetts Su- 
preme Judicial Court recently in 
General Electric Company v. Kim- 
ball Jewelers, Inc., 132 N.E. 2d 652. 
In the 
Palmolive Company sought an in- 


instant case, the Colgate- 
junction against a non-signing dis- 
count house. The defense was that 
the manufacturer was not entitled 
to an injunction since it did not en- 
force its agreements against all re- 
giving 
purchases ~ of 


tailers, particularly those 


trading stamps on 
price-fixed items. 
The Court remarked that the 


“ 


de 
fendants are using the trading stamp 
circum- 


situation as a_ fortuitous 


stance to escape what otherwise 


would be an inevitable injunction,” 
but the fortuitous circumstance was 






fortuitous enough to prevent an im 
The Court 
thought the plaintiff had made an 


mediate injunction. 
honest mistake of law in not know 
ing that trading stamps violated fait 
trade agreements, and indicated that 
it would award an injunction when 
a showing was made that the manu 
facturer no longer assented to the 
practice. 

The had argued 
that the discount encompassed in 


manufacturer 


the use of trading stamps was noth- 
ing more than a discount for paying 
cash, and that it therefore did not 
amount to a reduction in price and 
was not proscribed by the fair-trade 
act. But the Court held that trading 
stamps added up to more than this: 
they constituted also a trade dis- 
count for quantity purchases. 
(Colgate-Palmolive Company v. Max 
Dichter & Sons, Inc., United States District 


Court, District of Massachusetts, June 8, 
1956, Aldrich, J.) 


# The Supreme Court of Tennessee 
has declared unconstitutional a stat- 
retailers 
from giving trading stamps and pre- 


ute prohibiting gasoline 
miums. 

The statute, after requiring post 
ing of gasoline prices, made it un 
lawful for the retailer to “give or 
promise any actual, prospective, con 
tingent, immediate or future bene- 
fits, concessions, discounts, refunds, 
premiums or gratuities. % 

This was beyond the police power 
it was 
rather 


of the state, the Court said; 


protecting other retailers 


than the public. as the 


offend 


“So long 
operator's business does not 
the public morals and work an in- 
justice on the public, its constitu- 
tional right to pursue on equal 
terms to that allowed to others in 
like business is beyond question, 
even though his methods may have 
a tendency to draw trade to him to 
the detriment of competitors”, the 
Court concluded. 

A like statute was struck down by 
the Supreme Court of Alabama in 
Alabama Independent Service Sta- 
tion Association v. McDowell, 6 So. 
2d 502. 

State v. White, Supreme Court of Tet 


nessee, March 9, 1956, Prewitt, J., 288 S.W 
2d 428.) 
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Real Estate Law... 
tenancy by entireties 


*® Tramping through a judicial for- 
est, the Appellate Court of Indiana 
has held that the heirs of a tenant by 
the entirety who killed his wife and 
then committed suicide are entitled 
to the real estate owned by the de- 
cedents. 

Recognizing that American courts 
are in a state of considerable confu- 
sion when it comes to the matter of 
disposition of joint tenancy real es- 
tate when one owner takes the life 
of the other, the Court noted that 
the states are evenly divided. Some 
rule that, regardless of the homicide, 
takes the 
Some channel all or one half of the 


the survivor property. 
property to the heirs of the victim, 
either directly or through a construc- 
tive trust. 

The 
declared the question was one of 


Court in the instant case 
public policy of the state, and failing 
to preceive any indication to the 
contrary, decided, with one judge 
dissenting, that the ordinary rules of 
law should 


real property 


title 


govern. 


Therefore vested in the hus- 
band, who survived the wife by less 
than an hour, and passed to his heirs. 
The Court stated that a declaration 
of public policy would have to come 
from the legislature, not it. 

The Court found inapplicable a 
statute providing that ‘‘a person who 
shall have been legally convicted of 
intentionally causing the death of 
shall 


constructive trustee’” of property ac- 


anothe1 become a 
quired from the decedent’s estate, be- 


cause a tenant by the entirety does 
not acquire an interest from the oth- 
ers estate. But even if applicable, 
the Court added, the statute would 


did 


not survive to be “legally convicted.” 


not control since the husband 


National City Bank of Evansville v 
lsoe, Appellate Court of Indiana, April 
1956, Royse, J., 133 N.E. 2d 887.) 
Torts... 
interference with em- 
ployment 


* Twenty-three plaintiffs formerly 


employed in the motion picture in 


dustry haye been ruled out of court 





in their multi-million action against 
a group of motion picture producers 
and distributors, two members of 
the House Committee on Un-Amer- 
ican Activities and an investigator 
for the Committee. 

Che plaintiffs were writers, ac- 
tors, actresses, a story editor and a 
stagehand. They had two things in 
invoked 
protection of the Fifth Amendment 
asked by the 


whether they were or ever had been 


common: either they had 


when Committee 


members of the Communist Party, 
or, after having been termed Com- 
munists by other witnesses before 
the Committee, they had refused to 
appear at all. 

The complaint alleged that the 
defendants had joined together in 
and re- 
frain” from employing anyone who 
pleaded the Fifth 
refused to appear before the Com- 


mittee, and that the defendants had 


an agreement “to desist 


Amendment or 


published and circulated a list of 
persons falling into those categories. 
Che the 
complaint charged, resulted in the 


defendants’ agreement, 
plaintiffs being refused and excluded 
from employment in the professions 
to which they had devoted the ma- 

Each 
plaintiff sought $2,500,000 damages 


jor portions of their lives. 
and an injunction. 
Sustaining the trial court’s dismis- 
Dis- 
trict Court of Appeal for the Second 


sal of the suit, the California 
District read the complaint as one 
sounding in tort for the wrongful 
interference with future or prospec- 
tive contract or business relations. 


The 


being thus premised, fatally defective 


Court found the complaint, 
because it did not allege, nor did it 
appear from anything else, that such 
contract or employment relation- 
ships would otherwise have blos- 
somed. 

The Court noted that none of the 
plaintiffs made a showing in their 
complaint that they were employed 
in the motion picture industry at 
the 
among the producers and distribu- 


the time alleged agreement 
tors was made. Since their employ- 
the 


ment charged in the complaint, the 


ment terminated before agree- 
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inference 
would be that their continued non- 


Court continued, the 
employment was unconnected with 
the alleged agreement, in the ab- 
sence of pleading otherwise. 

The Court could not swallow the 
plaintiffs’ allegations that they were 
being excluded from employment 
because they refused to answer ques- 
tions “concerning their political af- 
filiations, associations and _ beliefs”. 
Rather, the Court averred, the Com- 
mittee’s questions concerned “their 
membership in ‘a conspiratorial and 
revolutionary junta’ [quoting from 
the concurring opinion of Justice 
Jackson in American Communica- 
tions Assoc tiation Vv. Douds, 339 U. S. 


382] one of whose objectives is the 


overthrow of our government by 
force and violence, a malignant 
force which menaces the very exist- 
ence of the government”. No 


one was investigating the political 
beliefs of anyone, the Court said. 
(Wilson v. Loew’s Incorporated, Califor- 
nia District Court of Appeal, Second Dis- 
trict, June I1, 1956, Vallee, J., 298 P. 2d 


152.) 
Torts... 
right of privacy 
" Three states have recently dealt 
with right-of-privacy cases. 

In Ohio, the Supreme Court of 
that state had its first opportunity 
to embrace the doctrine, although 
lower Ohio courts have held that the 
right existed. The Court declared 
that since “both reason and author- 
ity are convincingly in favor of rec- 
ognition of the right, it would seem 
that Ohio, too, should not hesitate 
to take the definite step of approving 
this salutary and progressive prin- 
ciple of law.” 

The Court then approved appli- 
cation of the doctrine to a case in 
which a collection 
agency that had pursued a concerted 


debtor sued a 


program of harassment against her 
to collect its client’s debt. On the 
point of the application of the doc- 
trine to the particular case, three 
judges dissented. 

The Court acknowledged that a 
creditor has a right to take reason- 
able to pursue his debtor 
and persuade payment, but it ruled 


action 
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that it was unreasonable for a cred- 
itor, as represented by a collection 
agency, to conduct a campaign of 
harassment and torment, the chief 
feature of which was numerous tel- 
ephone calls at all hours, both to 
the debtor and her employer. 


(Housh vy. Peth, Supreme Court of Ohio, 
March 14, 1956, Weygandt, C. J., 133 N.E. 
2d 340.) 
® In Iowa, the Supreme Court of 
that state has for the first time rec- 
ognized an action for invasion of 
the right of privacy. The Court said 
that “the modern doctrine of the 
right of privacy is a development of 
the common law to fill a need for 
the protection of the interest which 
a person has in living without un- 
warranted publicity”. 

But the Court refused to allow the 
suit with which it was presented to 
stand. The action was commenced 
by the parents of an eight-year old 
boy whose mutilated and de- 
composed body had been found in 
a field about one month after he 
disappeared. A picture of the body 
was published in a newspaper, and 
the parents sued the paper. 

The plaintiffs conceded that their 
son’s disappearance and the subse- 
quent location of his body were 
legitimate and privileged news, but 
they insisted that photographic de- 
piction of the body went beyond 
those limits. 

The Court ruled that the privi- 
lege to invade privacy when one be- 


comes involved in a newsworthy 
event extended to the picture. While 
the matter of taste might be 


involved, the Court said, the public 
had a legitimate news interest in the 
appearance of the body, and that 
the appearance could be depicted 
“by words or photographs or both.” 

Three judges dissented on the 
ground that the publisher's privilege 
under such circumstances is not ab- 
solute and that at least the plain- 
tiffs’ complaint should not be dis- 
missed without the opportunity to 
present any proof. 

(Bremmer vy. Journal-Tribune Publishing 


Company, Supreme Court of Lowa, May 9, 
1956, Oliver, ]., 6 N.W. 2d 762.) 


® But the Supreme Court of Wis 
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consin has stuck by its earlier deci- 
sions that there is no right-of-privacy 
action in that state. And the Court’s 
pronouncement came in a suit offer- 
ing a case of privacy about as pri- 
vate as one would want: the plain- 
tiff complained that the proprietor 
of a saloon photographed her while 
she was in the ladies’ rest room of 
the establishment. 

The Wisconsin Court has taken 
the attitude that it could not create 
an action for invasion of the right 
of privacy; it would have to be done 
by the legislature. In 1951 and 1953 
bills to create a limited action failed 
to pass the legislature. Thus, the 
Court said, it was compelled to con- 
clude that. the right does not exist 
in Wisconsin. 

(Yoeckel v. Samonig, Supreme Court of 
Wisconsin, April 3, 1956, Gehl, J., 75 N.W. 
2d 925.) 

Trial Practice... 
forum non conveniens 


= A New York court has dismissed, 
because of the doctrine of forum non 
conveniens, an action for breach of 
contract involving two French resi- 
dents in which the contract 
France and allegedly 
breached in France. 

The plaintiff claimed that he was 
retained by the defendant to nego- 
tiate a contract with Saudi Arabia 


was 
made in 


for the maritime shipment of oil. 
He contended that he had accom- 
plished this, with the help of bribes 
paid to Saudi-Arabian officials, but 
that the defendant refused to pay 
the agreed compensation and com- 
mission. The plaintiff had already 
commenced an action on the same 
circumstances in France, but his 
suit had been dismissed. 

The Supreme Court of New York 
County dismissed the complaint on 
the ground that it was a forum non 
conveniens. Pointing out that both 
litigants were residents of France, 
the Court indicated that the suit 
should be pursued there, and that 
matters of proving foreign law by 
experts, non-availability of witnesses 
in New York, language barriers and 
the congesting of New York courts 
were factors weighing against trial 
of the case in New York. The Court 


held that the doctrine of forum non 
conveniens applied with equal force 
to contract actions as to tort actions 

The Court also rejected an argu- 
ment that the defendant was a resi 
dent of New York because his nat 
uralized wife maintained two houses 
and a motorboat there. 

(Catapodis v. Onassis, New York Supreme 
Court, New York County, Special Term, 
April 4, 1956, Gold, J., 151 N.Y.S. 2d 39.) 
Trusts... 

charitable 


=" The Appellate Court of Illinois 
for the First District has cleared the 
way for the Art Institute of Chicago 
to build an administration building 
with funds left to it in 1905 in a 
“monument fund”. 

A testator bequeathed $1,000,000 
in trust to the Institute, with the 
provision that the income from the 
fund be used by it for the “erection 
and maintenance of enduring statu- 
ary and monuments . . . in the parks, 
along the boulevards, or in other 
public places within the City of Chi- 
cago, Illinois, commemorating wor- 
thy men or women of America, or 
important events in American his- 
tory”. 

In 1933 a court decree construed 
“monument” to include a memorial 
building and authorized the Insti- 
tute to erect a building in a certain 
location. The present case arose on 
the Institute’s suit for authority to 
place the building in a different lo- 
cation and to use it as an adminis- 
tration building. 

The Court had little difficulty in 
granting this request, but it was met 
by the petition of the National 
Sculpture Society to intervene, on 
the ground that sculptors as a class 
had an interest in the suit. But the 
Court, adhering to the rule that 
where charitable trusts are involved 
only the state has an interest, denied 
the petition. The Court emphasized 
that the rule was salutary because it 
prevented “vexation, delay and ex 
pense” caused by individuals seeking 
to promote a private interest. 


(Art Institute of Chicago v. Castle, Appel 
late Court of Illinois, First District, Apri 
2, 1956, Burke, J., 133 N.E. 2d 748, 9 Ill 
App. 2d 473.) 
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Apbinis IRATIVE LAW: Two 
lormer chairmen, a professor of ad 
member of 
the Tax Bar, write their opinions on 
the Administrative Court proposed 
by the 


ministrative law and a 


Hoover Commission and its 
l'ask Force in a symposium issue of 
The George Washington Law Re- 
ew (Vol. 24, No. 6, June, 1956), 
“An Administrative Court of the 
United States”, by Professor ]. For 
rester Davison, traces the earlier at 
tempts of various groups to create a 
and 
the 


separate administrative court 


gives a brief analysis of 
recommenda- 
tions. “Should the Judicial Charac- 
ter of the Tax Court Be Rec- 
ognized?” by Daniel M. Gibbon 
considers the desirability of formally 
the 


character of the 


Hoover Commission 


recognizing separate judicial 
Tax Court and the 
feasibility of so doing by incorpora- 
tion into an Administrative Court. 
“The Case Against the Trade Reg- 
ulation Section of the Proposed Ad- 
ministrative Court”, by former 
Chairman Robert E. Freer presents 
his criticisms of the new structural 


change which would be brought 
about by the Administrative Court. 
Labor Court; 
Observations on the 
Report”, by 


Guy 


\n Administrative 
some Hoover 
Commission former 


Chairman Farmer, compares 
the present procedures and_prac- 
ices of the NLRB with the pro- 
posed Labor Section of the Court. 
Che article should be of interest to 
all! those whose practice includes ap- 
pearances before the affected agen- 
cies. Address: The George Washing- 
ton Law Review, 720 20th Street, 
N. W. Washington 6, D. C. Single 


copy price: $1.00. 


Banxrurrev: For a_ timely 
and excellent piece blocking out the 
problems raised by Sections 60, 67 
and 70 of the Bankruptcy Act when 
an automobile dealer becomes bank- 
rupt, see “Bankruptcy and the Auto 
Mel- 
vin, Jr., a member of the North Car- 


mobile Dealer” by Charles E. 
olina Law Review's board of editors. 
his is an outstanding student effort 
and deserves the compliment the Re- 
view pays it of publishing it as a 
leading article (Vol. 34, No. 3, 
\pril, 1956, pages 312-335; address 
The North Carolina Law Review at 
the Law School in Chapel Hill, 
North’ Carolina, and send $1.25). 


Cour IP REFORM: On April 19, 
1956, Judge Harold R. Medina, of 
the United States Court of Appeals 
for the Second Circuit, gave the 15th 
Annual Benjamin N. Cardozo lec- 
ture at the House of The 
tion of the Bar of the City of New 
York. The lecture is published in the 
May, 1956, that Associa- 
tion’s magazine, The Record. 
(Write to the Association for a copy, 


Associa- 


issue of 


no price stated.) There may be bet 
ter public speakers, but your editor 
has never heard any better than 
Harold Medina. This speech I am 
told was interrupted over five times 
by great applause from his audience. 
Reading it you will see why. The 
Judge gave battle for the 
American Bar Association’s 1937 
pian for the selection of judges. Un- 
der that plan, the Governor fills va- 
cancies from a list furnished by dis- 
interested citizens, subject to recall 
by the voters at the next election. 


Pointing out that upstate New York 


good 


is Republican and downstate Demo 
cratic, Judge Medina said “the po 
litical leaders do the selecting of the 
judges and nobody else has anything 
whatever to say about it”, page 233. 
And he quoted from a New York 
Crime Commission Report of 1953 
that showed that out of 199 political 
New York in 
1952 some fifty-seven or 29 per cent 
This 


report stated that out of seventy-six 


leaders in the City of 
were employed in the courts. 


such leaders, then or previously em- 
ployed, 50 to 72 per cent were non- 
lawyers. The Judge also paid his 
hearty disrespect to New York’s an 
tiquated and out-moded Civil Prac- 
tice Act, as the intellectual monstros- 
ity it is. In this connection, mention- 
ing that he taught procedure twenty- 
New 
York’s Temporary Commission of 


five years, he called upon 


the Federal 
Rules and upon the Court of Ap- 
peals of the State of New York to 
blaze the path for reform. He de- 
that the New 
York's highest court “to foster or 


the Courts to adopt 


clared reluctance of 
participate in procedural and court 
reform’ was New York’s most for- 
midable roadblock to progress. He 


then said what Arthur Vanderbilt 
and many others have been saying 
for years that “there must be one 


the 
system and “he must have power 


and only one head” of court 


the dimensions 
of the task in hand”. The Judge 
calls his piece “For Whom the Bell 


commensurate with 


Tolls” from “one of the sermons of 
the Dean of St. because I 
have heard the tolling of the bell 


Paul's 
for some little time and it tolls for 


thee and for me”, page 223. What a 
speech! 


Feperat 


TORTI CLAIMS 
ACT: As those of us who read /n- 
dian Towing Company v. United 


States, 350 U. S. 61, know, in 1956 
the under the Federal Tort 
Claims Act was radically changed, 
and we are in for a new era when 
claims against Uncle Sam will be big- 
ger and better. Robert Gerwig, re- 
membered by this writer as a callow 
youth but good student, now Chief 


law 
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of the Military Affairs Division in 
the Judge Advocate General's Sec- 
tion in Third Army Headquarters 
at Fort McPherson, Georgia, writes 
a fine piece entitled “A Decade of 
Litigation Under the Federal Tort 
Claims Act” in the April, 1956, issue 
of the Tennessee Law Review (Vol. 
24, No. 3, pages 301-321). If you 
tort 
claim against your Government, you 


are so fortunate as to have a 


will want this splendid study of Bob 
Gerwig’s. (Write Tennessee Law Re- 
at Knox- 


view at the Law School 


ville, Tennessee, and send $1.50). 


L rerrosrrion: The whys, 
the wherefores and the constitu- 
tional background of interposition 
are discussed most interestingly in 
the second issue of the Race Rela- 
tions Law Reporter (April, 1956, 
Vol. 1, No. 2, pages 437-447) . This 
new magazine, published by Vander- 
bilt Law School under a grant from 


the Ford Fund, sells for only $2.00 


The President's Page 

(Continued from page 847) 

respect to rank and compensation as 
is presently granted doctors and den- 
tists. 

Our efforts to accomplish these ob- 
jectives will in no wise detract from 
the activities of the American Bar 
Foundation. The work of that or- 
ganization in the field of public serv- 
ice will be continued at an acceler- 
pace. three 
tant projects have been successfully 


ated Already impor- 
launched with two others in the off- 
ing. The first of these involves a sur- 
vey of the administration of criminal 
justice. As this goes to press the field 
investigation phase of this project 
will have been completed in Wis- 
consin and will be underway in Kan- 
sas and Michigan. This is being fi- 
nanced by the Ford Foundation. 
The second involves a review of 
the Canons of Professional and Ju- 
dicial Ethics by a Special Committee 
of the Foundation. The Special Com- 
mittee has already submitted its pre- 
liminary report to the Board of Di- 
rectors of the Foundation which has 
approved the blueprint for its modus 


866 American 





for six issues or a dollar for one. It 
is a great contribution in that it 
packs into one place so much of the 
voluminous literature on the segre- 
gation issue. (Write the Race Rela- 
tions Law Review at Vanderbilt Law 


School, Nashville 5, Tennessee) . 


Lawyers: Since, unlike old sol- 
diers, all lawyers die, required read- 
ing for all of us who assume the re- 
sponsibility of liquidating a deceased 
brother’s law business is the piece 
entitled “The Death of a Lawyer” 


in the April, 1956, issue of the 
Columbia Law Review (Vol. 56, 
No. 4, pages 606-619, Kent Hall, 


Columbia University, New York 27, 
New York; price: $1.25 per single 
issue). The commentator discusses 
such varied problems as the liability 
of the estate if pending cases are not 
sued within the period of the stat- 
ute of limitations and the need for a 
tolling statute to protect the client 


operandi. The Committee will now 
undertake a research study to deter- 
mine the experience of the profes- 
sion in actual practice under the 
existing Canons of Ethics. The ex- 
pense of this survey will be defrayed 
from the income of the Foundation 
the 
individual lawyers. 


realized from contributions of 

The third major project contem- 
plates the annotation of the Model 
Corporation Code and Model Non- 
Profit Corporation Act with refer- 
ence to constitutional and statutory 
provisions, bibliographies of texts 
and law review articles and discus- 
sion of leading cases. The study will 
embrace provisions of corporation 
statutes in the forty-eight states and 
the District of Columbia. Funds for 
this purpose have been raised from 
private sources. 

The two new projects authorized 
by the Board of the Foundation at 
the request of Committees of the 
American Bar 

1. A study of the problems of un- 


Association involve: 


authorized practice including a com- 
pilation of state and local statutes 


Bar Association Journal 


agreements and statements of prin- 


whose lawyer falls ill and dies. O! 
course, the right of the deceased to 
fees, the disposition of his practice 
and the ethics of the profession are 
also examined. 


S ELF-INCRIMINATION: There 
is no subject more interesting than 
that 
Kentucky Law 


perennial, _self-incrimination. 
Journal devotes its 
spring, 1956, issue to the subject 
(Vol. XLIV, No. 3). Professor Ray 
Moreland, of Kentucky Law School, 
writes on the history of the privilege. 
James R. Richardson, of the Lex- 
ington, Kentucky, Bar, writes on the 
scientific evidence aspect and pow 
ers to investigate. Charles L. Calk of 
the law review staff, on congressional 
hearings and Professor E. G. Trim- 
ble, of the Political Science Depart- 
ment of Kentucky University, on 
congressional investigations. (Write 
the Kentucky Law Journal at the 
law school in Lexington, Kentucky, 
and send $2.00). 


ciples between bar associations and 
lay groups, as well as a compendium 
of recent complaints, answers, de- 
crees and opinions in unauthorized 
practice of law cases; and 

2. A survey of judicial and ad 
ministrative procedures in the vari 
ous states in areas relating to the 
mentally ill. The purpose of this 
study will be to ascertain whethe1 
the rights of “life, liberty and prop 
erty” of the mentally ill are ade 
quately protected. 

This in brief is our program for 
the ensuing year. Do you have any 
suggestions with respect to any phase 
of it or are there other worthy ob- 
jectives which you believe we should 
undertake? 

The 
the dynamic leadership of E. Smythe 


past administration, under 
Gambrell, has done a good job. ! 
only hope this administration wil 
do as well. At any rate I approac! 
the responsibility of the Presidenc 
deeply grateful for the high hono 
you have conferred upon me, an 
dedicated to devoting, God willing 
the next eleven months to your serv 


ice. 
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The Lawyers’ Part in Law Reform 
by George F. Curtis 


* A capital fact about the work of 
the modern lawyer, be he practition 
er, teacher or judge, is the quantity 
of legislative material with which he 
must deal. Not years ago 
the solution of most legal problems 


many 


could not be found in the decided 
to the statute 
book. The periods in history when 


cases without resort 


the legislature had been active were 
rare; the reigns of the first Edward 
and of the Tudors were customarily 
looked upon as exceptional for the 
reason that much legal reform had 
been effected in those periods 
through the agency of parliament,— 
in the one a nascent parliament and 
in the other a compliant one. Even 
the legislation of those times—such 
landmarks as the Statutes of Quia 
Emptores and De Donis, the Stat- 
utes of Uses and of Wills—became 
so completely interwoven with the 
fabric of the common law over the 
years as largely to lose its character 
as a prime source of law. 

Until recently, the legislature con- 
fined itself, when it infrequently es- 
sayed legal reform, largely to periph- 
eral amendment. Under this regime, 
the law was the product for the most 
part of professional development. It 
grew and was shaped by the prac- 
tices of lawyers and the decisions of 
judges. 

Nowadays this position is almost 
exactly reversed. The legislature is 
today the principal source of new 
law. The extent of the change is ob- 
scured at times by the circumstance 
that what frequently takes place is 
not the amendment of existing law 

a reform coming directly to the 
iotice of the profession in the 
ourse of the working day—but the 
emoval of many situations from or- 
inary legal procedures. Even the 
and of contract, which 


iw of tort 


licey could instance as affected by 


statute only fractionally, is coming 
more and more under the heavy 
hand of the legislative process. Near- 
ly everywhere compensation for in- 
juries arising out of industrial acci- 
dents the range of the 
common law entirely; and there are 


is outside 


not wanting voices which urge that 
claims arising out of motor vehicle 
accidents—that staple of cause lists 
on the common law side everywhere 
—be similarly taken from the juris- 
diction of the ordinary courts. Al- 
ready, in truth, many of these claims 
do not reach the courts or a 
lawyer's office, but are settled by a 
process of adjustment within the or- 
ganization of the insurance industry 
—a result accounted for partly by 
modern insurance legislation. In the 
field of contract many of the services 
upon which the average citizen re- 
lies—the public utilities—are con- 
trolled by extra-judicial bodies. For 
the most part employer and employ- 


law 


ee relationships no longer fall under 
the classical rules of contract but 
are governed by special techniques 
of settlement, many of them statuto- 
ry in origin. The reforms embodied 
in the nineteenth century property 
legislation are being overshadowed 
by the spread of planning legisla- 
tion and measures of public hous- 
ing, rent restriction and other forms 
of property control. 

It would be small labor to extract 
from the literature of the law an im 
pressive list of complaints about the 
form, the language and even the 
content of statutes. We have, as 
Maitland once put it, “an inveterate 
dread of legislation”. The older po- 
sition may have been different, but 
for at least two centuries now law- 
vers have, on the whole, either not 
been persuaded that legislation is an 
apt means of improving the law or, 
that 


paradoxically, have believed 


the legislature is not likely to inter- 
est itself in correcting those parts of 
the law most in need of reform. This 
antipathy towards the labors of the 
legislature has caused the profession, 
among other things, to stand aside 
somewhat from the initiation of le- 
gal reform and to take far less part 
in shaping the law by the legislative 
process than in seeing to its proper 
development by the judicial proc- 
ess. The close study that goes into 
the preparation of an argument to 
be presented to a court, the anxious 
canvass, in legal periodicals and oral 
discussion, of judgments as they ap- 
pear in the law reports, the numer- 
ous definitive studies of legal doc- 
trine in text books and monographs 
are not normally part of the appa- 
ratus—mutatis mutandis—which ac- 
companies the preparation, passage 
and operation of a statute. 

Lately there are signs that this situ- 
is changing and that the 
profession as such is taking a more 
active part in legislative change. 
The clearest sign of this is that a 
large part of the work of our various 


ation 


bar associations, both national and 
local, is being taken up with investi- 
gation into the existing law with 
a view to proposing amendments. 
Each year a considerable crop of rec- 
ommendations for legislative change 
emerges from the proceedings. 
These developments are indica- 
tive of the impact of the age of legis- 
lation on the legal profession. Yet 
the pace of legal change continues 
to outdistance our participation in 
it. A limiting factor is that much of 
what is brought forward by our vari- 
ous professional groups is fragmen- 
tary and accidental, depending in 
large part on the interest and experi- 
ence of those under whose notice a 
situation calling for the review of 
existing rules comes. Commonly it 
will be the decision of a case by the 
application of old and established 
rules to new conditions which will 
be seen by everyone to lead to incon- 
At other 
practitioner will come across a situa- 


venient results. times a 


tion which he considers merits a 
change in the law and be moved to 


bring it to the attention of the prop- 
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er authorities; or a bar committee 
will do likewise, drawing on the ac 
cumulated experience of its mem- 
bers. 

But the discovery of weakness in 
our legal system, as matters now 
stand, is largely haphazard. The same 
is true of the proposal of appro- 
priate remedies. It largely depends 
on the inclination and knowledge of 
those who happen to have charged 
themselves with the question. Fail- 
ing a more systematic treatment of 
the subject, the disposition, tho- 
roughly sound in the circumstances, 
is to seek a purely ad hoc solution. 
How an amendment proposed un- 
der such conditions will fit into the 
general body of the law, what its im- 
plications beyond the purview of its 
immediate object will be, these and 
other questions must be allowed to 
await further testing in experience. 
This however is to run the risk of 
further inconvenient and unjust re- 
sults, which, while never absent 
when change is made, is much 
heightened when legislative amend- 
ment proceeds from unsystematic 
origins. 

Considerations such as these are 
turning more and mere thought to 
the need for legal research. The law 
is not served well in this respect and 
suffers in comparison with most 
of the other disciplines. Why this 
should be so is somewhat puzzling 
particularly when it is borne in 
mind that law is one of the learned 
professions. It may partly be ac- 
counted for by the circumstance that 
a great deal that goes on as part of 
the daily work of the profession 
would, in other fields, bear the title 
“research”. The preparation of an 
opinion and of an argument, both 
call for research, much of it pain- 
staking and exact in the extreme. 
But the labors of the advocate are 
written in sand and once a case is 
over they perish from sight. Again, 
many judgments represent profound 
research by their authors and the 
counsel who have assisted them to 
their conclusions. But this study and 
research is related to the judicial de- 
velopment of the law and depends 
for its direction on the accidents of 
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litigation. It leaves the legislative 
process untouched and has neither 
the continuity nor the completeness 


possessed by research in the natural 
sciences. 

welcomes with — full 
heart the advances that medical sci- 


Everyone 


ence has made in the last century; 
what is not as often borne in mind is 
that standards of medical care were 
not always as they are now. Upon 
the skill in research of our physicists, 
told, bare existence 
hangs. Yet, as one of their number 


we are our 
has said about the state of his disci- 
pline not so many years ago: “It is 
common knowledge that since the 
turn of the century the physicist has 
passed through what amounts to an 
intellectual crisis forced by the dis- 
covery of experimental facts of a 
sort which he had not previously en- 
visaged, and which he would not 
even have thought possible.” 

In no sense can legal research 
claim this urgency. This scarcely is 
reason for its almost complete neg- 
lect. In international law few would 
deny that the need for a fertility of 
ideas is clamant; and in a domestic 
society which seeks to make itself 
over so largely by legal enactment 
there must be concern that little is 
being done to apply to legal prob- 
lems the methods of experimental 
inquiry which have proved so fruit- 
ful in other disciplines. 

Several ways suggest themselves 
by which legal research may be en- 
couraged. In Canada, we might be 
wise to take a leaf from the book of 
our American confreres and estab- 
lish a bar center in Ottawa similar 
to the one that the American Bar 
Association has recently completed 
in Chicago. A bar center, besides 
serving the administrative needs of 
the Association, would be a focal 
point for rallying support to a pro- 
gram of research. It not infrequently 
occurs that each year following a re- 
constitution of the Sections at the 
annual meeting valuable time is lost 
fixing on suitable topics for investi- 
gation and study. The treatment of 
various subjects tends therefore to 
be uneven. The work of the Sections 


would be much aided if it were sup 
plemented by continuing inquiry by 
a research staff which could keep 
itself current with studies made by 
the Sections from year to year and 
prepare basic material for the use 
of the Sections Sub-sections 
throughout the By this 
means also the Sections could be 
kept in touch with legal develop 


and 
country. 


ments in other jurisdictions. The 
value of a comparative approach to 
legal problems has been increasingly 
recognized in recent years. Solutions 
found workable in one legal system 
are often suggestive of promising 
lines of attack on like problems in 
another. 

One of the principal means of 
forwarding research in the natural 
sciences is the gathering of young 
men and women at research schools 
and institutes to pursue post-gradu- 
ate work. These students receive 
generous financial assistance. Much 
of the experimental work could not 
proceed without their services, and 
it is not uncommon for them to 
important contributions to 
knowledge. Legal science offers no 
comparable picture. Law students 


make 


do not usually proceed beyond theit 
first degree in law and they have 
little inducement to do so. 

The most pressing need in this 
respect is for more post-graduate 
scholarships. Our legal friends in 
the United States share our lament 
that little is being done in legal 
science as against the natural sci- 
ences; but their provisions for post- 
graduate legal study outrange ours 
This disparity merits the careful at 
tention of our respective profession 
al bodies. Up to the present, there 
has been wanting a clear voice from 
the profession that legal research 
has a vital role to play in today’s 
world. The medical profession, by 
contrast, has been unceasing in urg 
ing the claims of medical research 
and has a well-formed appreciation 
of how medical research serves its 
professional interests. 


In England, the setting up of the 
Institute of Advanced Legal Studies 
shows an awareness of a need for 
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facilities tor research. The 
ate Lord Atkin, with others, tire- 
essly urged that there should be a 
enter in the home of the common 
aw to which scholars from all parts 
might come and share their knowl- 
edge. A recent comment by the In- 
stitute’s Director, Sir David Hughes- 
Parry, underlines the 
tached to legal research by one close- 


eC LLEI 


worth §at- 


ly in touch with the situation: “A 
general study of the recent planning 
and nationalising legislation indi- 
cates that many advantages would 
have flowed had there been more 
Clinical Legal Research on several 
of the problems raised by the Legis- 
lation in its present form.” (Journal 
of the Society of Public Teachers of 
Vol. I. (N.S.) 


Law, at page 254). 


Department of Legislation 


Observations such as this clearly 
point to a present-day need which is 
well within the capacity of the pro- 
fession to meet. 





This article is a condensation of a paper 
given at the Commonwealth and Empire Law 
Conference in London, July, 1955, and printed 
in Untverstry or British Cotumsia LEGAL 
Notes, Volume II, Part 4, March, 1956. The 
author is Dean of the Faculty of Law, Uni- 
versity of British Columbia and, during the 
past year, has been a visiting professor at the 
Harvard Law School 


Regional Meetings Program Prospers 


*® Another highly successful year of 
American Bar Association regional 
meetings will be concluded October 
10 to 13 when lawyers from the Mid- 
\tlantic states of Delaware, Mary- 
land, North Carolina, Pennsylvania, 
Virginia, West Virginia and the Dis- 
trict of Columbia gather for an at- 
tractive four-day program in Balti- 
more. R. Carleton Sharretts, Jr., is 
general chairman of the meeting, 
headquarters for which will be the 
Lord Baltimore Hotel. 

This will be the third regional 
meeting of this calendar year, all 
arranged through the Association’s 
Regional Meetings Committee under 
the chairmanship of Charles S. 
Rhyne, of Washington, D.C. Others 
of the 1956 series were held in Hart- 
ford, Connecticut, April 13 to 16, 
when attendance exceeded one thou- 
sand persons, and in Spokane, Wash- 
ington, May 31 to June 2, with more 
than eight hundred members of the 
profession from the Pacific North- 
west attending. 

While it was not the largest in 
terms of total registrations, the Spo- 
kane sessions were considered ex- 
ceptionally successful in view of the 
relatively small number of lawyers 
in the region and the great distances 
many registrants had to travel in 
order to be present. Dean Smith 
1oore P. Myers, of Gonzaga Univer 
‘ity Law School, was general chair 
in of the Spokane meeting, which 


presented a well-balanced schedule 
of events with emphasis—in the case 
of the professional program—on 
tactics and 


discussions of new developments in 


demonstrations of trial 
tax and mineral law and in judicial 
administration, all calculated to be 
of particular value to practicing 
lawyers. A considerable number of 
Alaska 
participated in the Spokane meeting. 

Lawyers throughout the mid- 
Atlantic region—members of the As- 
and non-members alike— 
have been invited to come to Balti- 


lawyers from Canada and 


sociation 


more for the October sessions and 
Chairman Sharretts has reported sub 
stantial early registrations. One of 
the outstanding speakers will be As 
sistant Secretary of State George B. 
Allen, close friend of President Ei- 
senhower. General Nathan F. Twi 
ning, Air Force Chief of Staff, has 
been invited to appear on the pro 
gram. There will be a full comple- 
ment of workshops and seminars on 
the practice and theory of law. 
Registrations for the Baltimore 
meeting may be made through 
Sharretts at 201 Title 
Building, Baltimore 2, Maryland. 


Chairman 


It was just ten years ago that 
the Association’s Constitution was 
amended to provide for regional 
meetings as part of the Association's 
continuing program of activities and 
of continuing legal education. Pre 
viously, occasional regional meetings 


had been held as an activity of the 
Section of Bar Activities. 

1951 
that the present pattern of regular 
regional meetings was established 
and since then fourteen have been 
held, the Baltimore session to be the 
fifteenth. 


However, it was not until 


No fewer than two have 
been held in a single year and in 
1955 the schedule was increased to 
four. 

Following is a list of cities and 
dates for regional meetings which 
have been held under auspices of 
since 1951: 

1951: Atlanta, Georgia, March 7-10. 
Dallas, Texas, April 16, 17 
and 18. 


the Association 


1952: Louisville, Kentucky, April. 
Yellowstone National Park, 
June. 

1953: Omaha, Nebraska, April 30, 
May | and 2. 

Richmond, Virginia, May 3-6. 

1954: Atlanta, Georgia, March 3-6. 
Portland, Oregon, May. 

1955: Phoenix, Arizona, April 13-16. 
Cincinnati, Ohio, June 8-11. 
Minneapolis-St. Paul, Minne- 
sota. October 12-15. 

New Orleans, Louisiana, No- 
vember 27-30. 

1956: Hartford, Connecticut, April 
15-18. 

Spokane, Washington, May 


$1, June | and 2. 
Baltimore, Maryland, October 
10-13% 
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®" Two of the outstanding J.B.C. af- 
filiate units are the Junior Bar Sec- 
tions of the Bar Association of the 
District of Columbia and of the 
State Bar of Iowa. J.B.C. Executive 
Council members, Paul R. Madden, 
of Washington, D.C., and G. Arthur 
Minnich, Jr., of Carroll, Iowa, have 
submitted to your editor a summary 
of the annual reports of each of 
these units which we are pleased to 
publish. 


Report of District of Columbia 
Junior Bar Section 


Chairman Richard H. Mayfield, of 
Washington, D.C., reports that the 
real work of the Junior Bar Section 
is carried on by fifteen committees. 

The Administrative Law Commit- 
tee, under Chairman Bruce G. Sund- 
lun, is revising the Administrative 
Law Manual which the Section pub- 
lished in 1950. The Civic Affairs 
Committee, under Chairman Sam- 
uel Green, sponsors a thirty-minute 
talk to District of Columbia high 
school classes studying United States 
government on problems relating to 
the administration of justice, with 
particular emphasis on the duties of 
citizens as jurors and witnesses. Each 
such class visits the United States 
Courthouse, where they witness a 
part of a selected trial, hear a dis- 
cussion of the grand jury system 
from a member of the staff of the 
United States Attorney's Office, view 
the civil and criminal clerks’ offices, 
the United States Court of Appeals 
Courtroom, the Ceremonial Court- 
house, quarters for jurors and other 
points of interest in the courthouse. 
Thirteen high schools are partici- 
pating and approximately 2450 stu- 
dents have received the benefit of 
the program this year. 

The Group Hospitalization Com- 
Paul R. 


under Chairman 


mittee, 


870 





Madden, brought participation in 
the group hospital and surgical in- 
surance plan up to 75 per cent of 
membership. 

The Legal Aid Committee, under 
Chairman Dickson R. Loos, has con- 
tinued its program of providing a 
senior law student to assist members 
of the Bar who are assigned by the 
court to represent indigents accused 
of crime. Thirty-one student assist- 
ants have received assignments un- 
der this program. 

The Membership Committee, un- 
der Chairman George H. Busch- 
mann, has enrolled 201 new mem- 
bers in the Junior Bar Section, with 
present enrollment in the Section of 
602. 

The Placement Committee, under 
Chairman Richard R. Nicolaides, 
keeps a current file of applicants 
for legal positions which is avail- 
able to all prospective employers. 
The Press Relations Committee, un- 
der Chairman Samuel S. D. Marsh, 
has succeeded in obtaining consid- 
erable press coverage of various Ju- 
nior Bar Section activities and the 
Program and Activities Committee 
Chairman George Herbert 
Goodrich has presented an outstand- 
ing series of monthly events as fol- 
lows: September, picnic at Kensing- 
ton Recreation Center; October, 
luncheon addressed by Judge John 
A. Danaher; November, Thanksgiv- 
ing cocktail party; January, lunch- 


under 


eon addressed by Supreme Court 
Justice Harold H. Burton; Febru- 
ary, Washington Birthday cocktail 
party; March, luncheon addressed 
by Judge Edith H. Cockrill; April, 
Junior Bar night at the Bar Asso 
ciation of the District of Columbia; 
May, “new admittee” luncheon; and 
June, annual meeting luncheon. 
The Public Information commit- 
tee under Chairman Ruth Joyce 






American Bar Association Journal 


Hens has produced and presented a 
half-hour radio program once each 
week throughout the year on radio 
station WWDC in Washington, D.C 
Heard evenings and 
known as the “District Round Ta 


on Sunday 
ble’, the program presents discus 
sions and debates on numerous ques 
tions of a public and legal nature of 


interest to the community. The 
Committee on Relations with the 
Junior Bar Conference, under 


Chairman Walter F. Sheble has par 
ticipated actively in organizing the 
American Bar Association Special 


Membership Drive. The Washing 


ton, D.C. chairman for the drive, 
James R. Stoner, and his team en 
listed 612 new American Bar As 


sociation members under 36 years of 
age, and the District has been recog 
nized as the top J.B.C. metropoli 
tan jurisdiction in the campaign. 
The Committee on Relations with 
Law Schools, under Chairman Dale 
Jernberg, organized and supervised 
the operation of the inter-law school 
moot court competition in which 
law schools at 


the Georgetown, 


George Washington, Howard and 
American Universities participated 
and has sponsored lectures on spe- 
cialized legal subjects to groups of 
law students in the District of Co 
lumbia. 

The Speakers Committee, under 
Kellison, 


the 


has 
Af- 
fairs Committee and the Committee 


Chairman J. Bruce 


worked closely with Civic 
on Relations with Law Schools. The 
Young Lawyer staff, under editor Ed 
win S. Nail, has published three is 
The District of 


Young Lawyer, which reports the 


sues of Columbia 
progress of Committee and Section 


activities and stimulates increased 
participation in Section affairs. 
The Committee on Standardized 
Jury Instructions, under Chairman 
Paul R. 


revising 


Commelly, has continued 
the 


structions for 


standardized 
District of 


Courts, and another special commit 


jury in 
Columbia 


tee, under Chairman John M. Bixlet 
the task of 
piling the laws and regulations go\ 


has undertaken com 
erning “housekeeping” functions ol 


a law office, including in summary 
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form the rules applicable to with- 
holding from wages, minimum 
wages and maximum hours of em- 
ployees, depreciation allowable for 
tax purposes on the usual items of 
equipment in law offices, the rules 
to be followed in obtaining admis- 
sion to practice for one case or for 
all purposes in the District of Co- 
lumbia and neighboring 


tions. 


jurisdic- 


lowa Junior Bar 
Activities Reported 


During the year 1956, the business 
of the Junior Bar in the State of 
Iowa under the leadership of Chair- 
man Ned Willis, of Perry, was con- 
ducted by the Directive Council 
consisting of a member from each 
of the twenty-one Judicial Districts 
and the officers of the Section. The 
Executive Council, which met four 
times during the year, was assisted 
in its activities by the various com- 
mittees of the Junior Bar and by a 
representative of the Junior Bar in 
each county. The committee mem 
bers were selected from responses to 
a circularization of all lawyers of 
Junior Bar age wherein the Execu- 
tive Council sought to know on 
which committees the young lawyers 
in the state were interested in serv- 
ing. While all were 
active the following committees pro- 
duced particularly outstanding re- 
sults: 


committees 


School 
Panels presented an afternoon and 


The Committee on Law 
evening program to the law students 
of the State University of Iowa and 
Drake University on April 4, 1956, 
and April 19, 1956, 
Four young lawyers gave their views 


respectively. 


Books for Lawyers 
Continued from page 855) 
Largely, the book has this value 


ause its content is largely 
material. full 
some of the landmark opinions, 


non 
There 


are texts 


) 


i) and a host of valuable 


course, 
references to others, but in principal 
part the book consists of excerpts 


as to the practical aspects of various 
phases of the practice of law and the 
evening program consisted of a ban 
quet, a speech and a panel discus 
sion, wherein four young lawyers dis 
cussed the opportunities available to 
law school graduates in the large cit 
ies and the small town practice ol 
law, governmental and _ insurance 
work where legal training is desira 
ble. In addition to students, officers 
of the state bar association, faculty 
members and young lawyers recently 
admitted to the practice of law were 
present as guests. The response of 
both the 


was so gratifying that amendment to 


students and the faculty 
the by-laws was made at the annual 
meeting to make the committee a 
permanent one. 

Under the direction of Patrick D. 
Kelly, of Des Moines, the Law Stu- 
dents Committee has succeeded in 
getting the Board of Governors of 
State Bar 


amend the by-laws to provide for 


the Iowa Association to 
free membership to all junior and 
the associa- 
tion. The committee has also com- 
pleted the first draft of a pamphlet 
containing helpful information to 
the Bar, 
which will be published by the West 


senior law students in 


young lawyers of Iowa 


Publishing Company and _ distrib- 


uted to all new admittees to the 
Iowa Bar. 
The largest single project this 


past year has been participation in 
the American Bar Association mem- 
bership drive. Under the direction 
of the President as State Member- 
David Peshkin 
and Don Thompson, Chairmen for 


ship Chairman, S. 


Des Moines and Sioux City, respec- 
tively, Iowa surpassed its quota of 


from books; articles, congressional 


committee reports, bar association 


monographs, newspaper articles, 
correspondence among government 
officers, and the like. They are well 
chosen, they are largely recent, and 


they form an unusually interesting 
collection well worth the reading. 


Provocative questions useful as peda- 


Our Younger Lawyers 


218 


|.B.C. Much of 


the success of the drive must be con- 


new members. 


tributed to the Executive Council 
members who served as membership 
Judicial District 
and the county representatives who 


].B.C. 


members in each county. An excel- 


chairmen in each 


were responsible for new 
lent example of co-operation by Ex- 
ecutive Council members is that of 
Thomas M. Collins, of Cedar Rap- 
ids, who signed up thirty-two new 
|.B.C 
dar Rapids young practicing attor- 


members there by making Ce- 


neys 100 per cent ].B.C. members. 
Che 
mittee of 


Speakers Bureau Sub-com- 
Public Information 


Committee distributed speaker kits 


the 


to twenty-five county representatives 
throughout the state. The Special 
['V Sub-committee made _prelimi- 
nary arrangements with the public 
information service of the State Uni- 
versity of Iowa towards the produc- 
tion of a special TV series on legal 
The 
Press Sub-Committee again obtained 


subjects of general interest. 
statewide publicity of Junior Bar 
Activities. 

he Annual Meeting of the Jun- 
ior Bar was held May 24 in Des 
Moines with Robert G. Storey, Jr., 
of Dallas, Texas, Chairman of the 
].B.C., as principal speaker at the 
banquet. Harry G. Slife, of Water- 


loo, was elected President of the 
Iowa Junior Bar for the coming 
year. 


During the past year the excellent 
relationship between the senior and 
junior members of the Iowa State 
Bar Association has continued with 
the younger members of the Bar as- 
suming a more prominent role in 
the activities of the Association. 


gogical tools illustrate how many is- 


sues in this field are shrouded in 


doubt 
In sum, the book is at least as use- 
ful for the practicing lawyer as it 
will be for the law teacher and law 
student. 
CHARLES A. Horsky 
Washington, D. C. 
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" Prepared by Committee on Publications, Section of Taxation, George D. Web- 
ster, Chairman; John S. Nolan, Vice Chairman. 





Distribution Through the Use of a Controlled Corporation 
James A. Moore, Philadelphia 


® In Emma Cramer, 20 T. C. 679 
(1953), several individuals 
the stock of Radio Condenser Cor- 
poration and, in substantially the 


owned 


same proportion, the stock of small- 
er, affliated corporations. There had 
been valid business reasons for the 
organization and existence of the 


smaller companies, but sometime 
during the 1940's these reasons 
ceased to exist. Radio Condenser, 


which had a large surplus, could 
readily utilize the equipment, inven- 
tory and good will of the others. 
Accordingly, the stockholders sold 
their stock in the smaller corpora- 
tions to Radio Condenser for its then 
fair market value. 

The Commissioner argued that the 
price paid for the stock was a divi- 
dend (Section 115 (a) (1) 1939 Code), 
a redemption equivalent to a divi- 
dend (Section 115 (g) (1) 1939 Code), 
or boot in a reorganization taxable 
as a dividend (Section 112 (c) (2) 
1939 Code) . The taxpayers contend- 
ed that this was just like the sale of 
any other asset to a controlled cor- 
poration. If, for example, the stock- 
holders had owned real estate which 
Radio Condense1 they 
could have sold it to the corporation 
and paid a capital gains tax. In the 
present case, they considered that 


wanted, 


they were similarly liable only for a 
capital gains tax on the gain equal 
to the excess of the sales price of the 
stock paid by Radio Condenser Cot 
poration over their basis in such 
stock. The Tax Court agreed with 
the that 
Congress, in enacting Section 115 
(g) (2), had taken care of sales be 
tween parent and subsidiary corpo 


taxpayers, pointing out 


rations, but had not provided simi 
lar treatment in this situation. 


872 American 





Bar Association 


Journal 


In 1950, Congress rejected an at 
tempt to circumscribe such avoid- 
ance of dividend treatment through 
indirect redemptions of stock where 
the issuing corporation and the ac- 
quiring corporation are controlled 
by the same persons—the so-called 
“brother and sister’ corporations. S. 
Rep. No. 2375, 81st Cong., 2d Sess. 
13 (1950). But in Section 304 of the 
Code 1954, 
Congress sought to plug this loop 


Internal Revenue of 


hole. The mechanism used was to 
treat the purchase of stock in a 
brother corporation as the equiva- 
lent of redemption of the stock of 
the acquiring corporation (Sec. 304 
(a) (1)) so that, if the stockholders 
indirectly, 


receive, directly 


amounts proportionate to their hold- 


or 


ings in the issuing corporation, it 
will be a dividend. Section 304 (b)(2) 
(A) further provides that the divi- 
dend will be measured by the earn- 
ings and profits of the purchasing 
(acquiring) corporation. For put 
poses of determining whether both 
corporations are controlled by the 
same persons, the rules relating to 
attribution of stock ownership (Sec- 
tion 318 (a)) are applicable.! 

The Treasury Regulations (Sec- 
tion 1.304-2) give the following ex- 
ample of the operation of this sec- 
tion: 

Corporation X and Corporation Y 
each have outstanding 100 shares of 
common stock. A, an individual, owns 
one-half the stock of each corporation, 
B owns one-half the stock of Corpor- 
ation X, and C owns one-half the 
stock of Corporation Y. A, B, and C 
are unrelated. A sells 30 shares of the 
stock of Corporation X to Corpora 
tion Y for $50,000, such stock having 
an adjusted basis of $10,000 to him 
After the sale, A is considered as own 
ing 35 shares of the stock of Corpora 
tion X (20 shares directly and 15 con- 


the 

shares owned by Corporation Y ai 
attributed to him). Since before th 
sale, he owned 50 cent of th 
stock of Corporation X and after th 
sale he owned directly 
tively only 35 per cent of such stock 


structively because one-half of 


pel 
and construc 


the redemption is substantially di 

proportionate as to him pursuant to 
the provisions of section 302 (b) (2 

He, therefore, realizes a gain of $40 
000 ($50,000 minus $10,000). If th 
stock surrendered is a capital asset 
such gains is long-term or short-term 
capital gain depending on the period 
of time that such stock was held. The 
basis to A for the stock of Corpora 
tion Y is not changed as a result of 
the The basis to 
Corporation Y for the stock of Cor 
poration X is $10,000, the basis of the 
transferor. 


entire transaction. 


304 
gone far to close the loopholes un 


However, while Section has 


der prior law, the new concepts 
created for the first time under oth 
er provisions of the 1954 Code may 
create new avenues for tax minimi 
zation. Stockholders wishing to ac 
complish the same result might at- 
tempt to liquidate the small corpora 
tion, retain the cash, collect the re 
ceivables and sell the tangible prop 
erty to the large corporation for its 
fair market value. In the alternative, 
the small corporation may, unde 
Section 337, sell the assets and then 


liquidate. The Commissioner might 


attack either of these transactions 


with an argument analogous to that 


which prevailed in Lewis v. Com 
missioner, 176 F. 2d 646 (Ist. Cir 
1949), @.e., that this was a tax-free 


reorganization, so that the cash dis- 
the stockholders 
boot. See also Tiddon v. Commis 
sioner, 230 F. 2d 304 (6th Cir., 1956 
The applicability of the Lewis and 


tributed to was 


Tiddon line of cases under the 1954 
Code is questionable inasmuch as 
there must be a transfer of substanti 
ally all the assets of the transfero1 
corporation for Section 354, and 
hence Section 356 (a) (2), to apply 
fact re 
mains that the transaction does not 


Furthermore, the general 


come within the literal wording o! 


1. It has been suggested that these attribu- 
tion rules have created an almost complete 
overlap between this “brother and _ sister 
case and the parent-subsidiary case. Cohe! 
et al., “The Internal Revenue Code of 1954 
Corporate Distributions, Organizations, arm 
Reorganizations", 68 Harv. L. Rev. 393 (1955 
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the reorganization sections. As the 
lax Court states in the Cramer case, 
stockholders may still sell property 
(o corporations in which they are in 
terested and gain 
treatment. 


obtain capital 

Other taxpayers may seek to turn 
Section 304 to their advantage. Sup- 
pose A and B form Corporation X 
with a capitalization of $100,000. X 
makes $50,000 the first year, and A 
ind B desire to remove their sum at 
capital gain rates. Hence, they form 
Y Corporation with a capitalization 
of $100,000. Y borrows $50,000 from 
. bank, buys the stock of X for $150,- 
000, liquidates X, and pays the bank 
the $50,000. Y has the original $100,- 
000, the bank has its money back, 
with interest, and A and B have the 
$50,000 at capital gain rates unless 


The President's Annual Address 
Continued from page 828) 

could never rise above the perfect 
order of the ant hill or the beehive. 
Che ancient civilizations of China, 
Egypt, Athens, Rome and Spain- 
the fall of all these great societies 
teaches us that in stagnation there is 
only decline. As John Stuart Mill 
has written for us, “[A] State which 
dwarfs its men, in order that they 
may be more docile instruments in 
its hands even for beneficial pur- 
poses, will find that with small men 
no really great thing can be accom- 
plished.” 

It is one of the paradoxes of labels 
that the theorist who embraces the 
cause of the stagnant and unchang- 
ing social order is allowed to call 
himself a progressive, while the be- 
liever in eternal progress and unlim 
ited human growth is tagged in com- 
The 
call for security, whether from the 


mon usage as a conservative. 
\icissitudes of the market or of the 
mind, is the cry of men of little faith. 
[he man with the will to seek the 
uth and the courage to rely upon 
s own merit seeks instead the chal- 


nge of freedom. Another line from 
e prophetic pen of Thomas Jeffer- 
n is called to mind: “Timid men 
efer the calm of despotism to the 
boisterous sea of liberty.” 


4 ~ 


In the pervasive trend toward au- 


the transaction can be attacked in 
some way other than under Section 
04. Section 304 does not apply be 
cause it first calls the sale a dividend, 
but then provides that the dividend 
is measured by the earnings and 
profits of Y, the acquiring corpora- 
tion, which by hypothesis has no 
earnings and profits. 

Under the old Code, such a de- 
vice would have been considered 
crude. No statutory provision pro 
hibited it, but under Gregory v. Hel- 
293 U. S. 465 (1935), it 


probably have been 


vering, 
de- 
termined that Y was a sham, and the 
$50,000 treated as a dividend. It is 
probable that this would still be the 
result, but A 
Congress specifically considered and 


could 


and B contend that 


covered this exact situation in Sec 


thoritarianism, the revolutions ol 
our time too often have been revolu 
tions not to diminish the power of a 
government or to free the individual, 
but rather to establish a more abso- 
lute authority in the state. Through 
out the world, nations of civilized 
and educated peoples, often with 
cultures more ancient than our own, 
have succumbed to the pipes of dem 
agoguery and have been led, in quest 
of security, to totalitarianism and 
ruin. Among the European coun- 
tries that enriched our own land- 
Germany, Italy, Russia and others 
the routes were variant, but the des- 
tination was the same. 

There are forces at work in our 
midst that would lead in the same 
Many look 


upon an ever-increasing and more 


direction. with favor 
pervasive control of our daily lives 
by government. More and more we 
look to it for the solution of 
every problem, for the satisfaction 
of every want or need. Greater and 
greater power is being concentrated 
central and, 
that government, in the 


hands of a single branch. In mount- 


in the government, 


within 


ing impatience with the fundamen- 
tal guarantees that together comprise 
the rule of law, we resort with in- 
creasing frequency to administrative 
regulation through bureaucratic dis- 
The erected at 


cretion. bulwarks 


Tax Notes 


tion 304, but the section does not 
apply. If they could prove a business 
purpose for Y, the argument might 
be difficult to answer. Absent such a 
purpose, the Government could pre- 
vail in the same way it did on a liq- 
uidation and reincorporation under 
the old Code. See Lewis v. Commis- 
stoner, supra; Tiddon v. Commis- 
sioner, supra. There, as here, the stat- 
ute specifically authorized capital 
gains treatment, but the sham was 
so apparent that it could simply be 
ignored. 

In any event, it appears that Sec- 
tion 304 fails to achieve its purpose 
and conceivably, by failing to pro- 
vide that the combined earnings and 
profits should measure the dividend, 
may have opened the way to some 


troublesome litigation. 


such great cost to protect the individ- 
ual are too often regarded as hig- 
gling technicalities and unnecessary 
obstacles to the realization of the ob- 
jectives of the all-powerful state. 
Despotism does not declare itself 
as such. Turning points are obscured, 
and there is no clear line of depar- 
ture. The greatest tyranny has the 
smallest beginnings, in petty re- 
straints and minor annoyances toler- 
ated with indifference and compla- 
cency. The pattern is a series of 
small and all but imperceptible steps, 
of trivial benefits offered for broad 
and persisting powers, of minor op- 
pressions that affect only small groups 
at a time, of the pursuit of worthy 
means. It 
plays upon ignorance of the fact that 


liberty is a whole and upon the fatal 


ends through doubtful 


error of thinking that we can barter 
some of our interdependent rights 
meage! of creature 
comforts without jeopardizing our 


for a measure 


remaining freedom. 


The Great Truths. . . 
Renewed in Time of Conflict 


Che great truths of humanity do not 
spring newborn to each generation. 
They emerge from long experience. 
They are the gathered wisdom of the 
ages. They are renewed in times of 
conflict and of danger. In this sense, 
the current challenge to our political 
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institutions may prove to be a kind 
of blessing in disguise. The great 
catalogue of human liberties con- 
tained in the first ten amendments 
to the Constitution endeavored to 
transmute the dignity of man into a 
living reality. In the turmoil of our 
times several of these inalienable 
rights have been brought to the fore- 
front of conscience. 
Freedom of speech and of the press, 
the right to assemble peaceably and 


our national 


the privilege against self-incrimina- 
tion have all found their staunch and 
vocal advocates. We have heard 
much of the first eight amendments, 
but in the clamor of controversy over 
these our people seem to have over- 
looked the Ninth and Tenth Amend- 
ments, declaring the limitations on 
the powers of the Federal Govern- 
ment and the rights which have been 
reserved to the states and to the in- 
dividual. 

The American creed is premised 
upon a simple belief: that each hu- 
man being is a creature of God and 
endowed by Him with the dignity of 
individuality. Each must be free to 
shape his own integrity and to seek 
his own destiny. Respecting this 
right of the individual man to real- 
ize his own potential, we have 
pledged ourselves in the most solemn 
compacts of government to allow to 
our fellows the greatest freedom of 
choice possible in the exigencies of 
living together. Where choice must 
be limited to preserve the freedom 
of others, we have sought to assure 
that each shall have the greatest pos- 
sible voice in making the collective 
decisions that will control his life, by 
keeping the powers of government as 
close as circumstances will permit to 
those subjected to the power. We 
have chosen to erect the structures of 
government in the belief that no na- 
tional government should do what 
the states can do, that no state should 
do what the local government can 
do, and that no government should 
do what a man can do for himself. 
The movement for greater authority 
for the cities, the concern for states’ 
rights, and the demand for some lim- 
itation upon the federal treaty pow- 
er, all are variations on this recur- 
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ring theme—that government should 
not be removed from the hands of 
the governed, that choices which 
must be made collectively and not 
individually should be made by the 
smallest feasible group according to 
its own needs. 

It is almost trite to observe once 
more that these principles were en- 
shrined in the Constitution by the 
wise men who gathered to lay the 
foundations for the government un- 
der which freedom has flourished 
and our people have prospered. The 
central government was to be en- 
trusted with limited and specifically 
delegated powers. Only those matters 
that required 
only those problems that demanded 
a national solution, were delivered 
up to the centralized power. It is a 
familiar story, too, that these limita- 


uniform treatment, 


tions of federal power are tending to 
lose all practical meaning. Blind to 
the purpose or scornful of the prin- 
ciple, our people have tolerated a 
reckless use of the war powers, the 
power over interstate commerce, the 
power to tax and the power to spend, 
for the unlimited aggrandizement of 
centralized authority. The cost of 
this trend is not only the sacrifice of 
efficiency in removing local decisions 
from the control of those best fitted 
to make them. It is not solely a mat- 
ter of who can do the better job. An 
important and enduring value of 
local responsibility is the sense of 
participation in government it gives 
to each citizen. As matters of local 
concern are removed from local con- 
trol to a distant and comprehensive 
central authority, the idea is fostered 
that government is somehow sepa- 
rate from the governed, that it is a 
thing apart, strange and supreme. 
As the easy familiarity with govern- 
ment processes fades, the notion 
grows that the individual is the crea- 
ture of the state and no longer its 
creator. 

But there is still another cost we 
pay. In the expansion of federal pow- 
er at the expense of the states, our 
people have been too ready to wink 
at the use of a tax for purposes hav- 
ing no relation to the raising of rev- 
enues, at the use of federal funds to 
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purchase compliance with regula 
tions that could not constitutionally 
be enacted as regulatory laws. In an 
easy tolerance for half-legality and a 
cynical indifference to principles vi- 
olated, we have jeopardized the au- 
thority of the whole constitutional 
structure, and have turned our backs 
on the underlying premise of a 
government of laws and not of men. 
We have ignored the admonition of 
St. Paul not to “do evil that good 
may come”. 

Within the federal establishment, 
the forces of concentration have ex- 
erted a similar centripetal influence. 
That Government was formed in the 
knowledge that to vest unlimited 
power in any man, no matter how 
wise or pure of heart, is to invite the 
evils of autocracy. To avoid this end, 
the framers sought to avert its be- 
ginnings by dispersing the powers of 
government among its three func- 
tional divisions, each branch to serve 
as a check upon the authority of the 
others and a balance against their 
excesses. This fundamental design 
for forestalling the corruption of ab- 
solute power too often has yielded 
in the press of current cirumstance. 
Despite the separation of powers, 
more than once in recent decades the 
legislature has been brought to heel 
by the executive. Through the pow- 
er of patronage, the plums of public 
works, and the largess of a bountiful 
treasury, the executive deter- 
mined the national policy, and the 


has 


legislative branch has relinquished 
its constitutional function of formu- 
lating the laws which the executive 
would administer, to serve at best as 
a censor of the executive's programs, 
and at worst as a rubber stamp. 

But by far the gravest threat from 
the breakdown of the separation of 
powers would be the subservience ol 
the judiciary. Upon those of ou 
colleagues who are honored by judi 
cial office we have conferred the ulti 
mate power over our lives and for- 
Upon their independence 
rests the fate of our freedoms. To the 
extent that the judge is able to resist 
the political forces that surround 
him, to the extent that his sense ol 
professional obligation prevails, to 


tunes. 
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lat extent, and to that extent only, 


in we fairly claim to be ruled by 
iw and not by men. 

In America we have sought to pre- 
to each the freedom to 


serve man 


grow, to employ his God-given tal- 
ents as he, in the teachings of his 
conscience, believes best. We rest our 
government upon the consent of the 
governed; we recognize a numerical 
majority as the organ and expression 
of that consent; but we resolutely 
refuse to accept the voice of the peo- 
ple as the omnipotent voice of God. 
\gainst the greed or malice or ig- 
norance or unwisdom of the majority 
we raise a barrier of constitutional 
right that it dare not cross and be- 
hind which men’s liberties are to re- 
main as secure from the tyranny of 
the crowd as from the tyranny of a 
king. We have proclaimed inaliena- 
ble the right to think for ourselves 
and to speak our thoughts, to follow 
the faith of our choosing and to en- 
joy the fundamental attributes of hu- 
man dignity and integrity—the rights 
of life, liberty and property. We have 
recognized that freedom of thought 
and religion will lose their meaning 
and wither away unless reason and 
morality are forces in their own 
right, unless they can be translated 
into action and achievement. We can 
see the cruel irony of leaving a man 
free to seek the truth but not to em- 
ploy it in the work of his life. It is 
not enough to have the right to phi- 
losophize; the individual must also 
be left free to allocate his own en- 
ergies, to build his own beauty and 
to weigh his wants in the scale of 
his own values. 

We have protected the freedom to 
work, to earn and to own because we 
have learned that there are no sep- 
arate and isolated freedoms, but only 
a general freedom. We have heeded 
the advice of Alexander Hamilton 
that “Power over a man’s subsistence 
is power over his will.” In accord- 
ance with these truths, we have set 
n free to work out their own des 
' 


tiny with their own minds and their 


n hands and in their own way, 


subject only to those limitations es- 


seiitial to preserve the freedom of 
others. 





A simple truth that seemingly is 
not understood in a totalitarian re- 
gime is the fact that men are difter- 
ent. Each is something apart from 
all else, divine in his own right. 
We have faith in freedom because we 
believe in this individuality of men. 
If all 


equal, with the same wants and 


were undifferentiated and 
needs, the same talents and powers, 
freedom would serve no purpose and 
all human happiness could be en- 
compassed within a single uniform 
plan. Only if each man is endowed 
with unique motivations, tastes, be- 
liefs and drives must he be free to 
find his own fulfillment. 

In a day of mass production and 
mass communication, of standard- 
ized products, standardized choices 
and, too often, standardized thought, 
we are in danger of becoming ha 
bituated to the concept of men in 
the mass. In a day of big govern 
ment, big business and big labor, we 
tend to conceal the existence of liv- 
ing, breathing, hoping human _ be 
ings behind impersonal labels, to 
speak not of people but of classes, 
groups and interests. We must guard 
against the error of accepting these 
verbal symbols as reality. In too much 
of current thinking the individual is 
merged into the mass, with a result- 
ing exaltation of mediocrity and a 
tyranny of conformity. It is said that 
in order to make men manageable, 
individual differences have to be ig- 
nored, and since the lowest cannot 
be raised to the level of the highest, 
all must be reduced to an inferior 
common level. The one insuperable 
obstacle to the fully planned econ- 
omy, to the permanence of any total- 
itarian state, and at the same time 
the greatest glory of a free society, is 
the inescapable fact that there is no 
average, no common, no ordinary 
man. 

For all 
and for all the logic of our govern- 
mental structure, the real strength of 


our material abundance 


America is the spiritual and moral 
force of its ideals. Thomas Jefferson, 
in the troubled year 1782, put the 
fundamental question: “Can the lib- 
erties of a nation be thought secure 
when we have removed their only 
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firm basis, a conviction in the minds 


of the people that these liberties are 
the gift of God?” The power of each 
man to seek his own salvation and 
find his own destiny is the essence of 
the teachings of the world’s great 
religions, and the wellsprings of our 
political beliefs lie deep in the heart 
of our spiritual faith. For three hun- 
dred years the American people have 
cherished the concept that the rights 
of man to freedom are personal to 
him from the Creator, not from the 
state. It was written in our Declara- 
tion of Independence. We stand in 
awe and humility before the wonder 
of the human soul. As each man is 
responsible to his God, so no man is 
fit to enslave another. The reawaken- 
ing of people everywhere to the pri- 
macy of things of the spirit reminds 
us once more of the fallibility of 
man and the dangers of assuming to 
judge our fellows. We are reminded, 
too, that no mortal is so all-seeing 
and all-wise that he can create for 
the rest of us an earthly paradise, 
that only the omniscient can be all- 
powerful, and that only God is om- 
niscient. 

The ancient challenge—the vindi- 
cation of freedom for mankind—is 
before us still. The world is gripped 
in bewilderment and fear. Half the 
earth is engulfed by a new and fa- 
natic ideology, predicated upon ab- 
solute authority and armed with new 
weapons of political, psychological 
and physical warfare. In the face of 
such a challenge, armored defense is 
not enough. The call of the day is for 
a confident reaffirmation of our faith. 
History reveals no panaceas and re- 
cords few instances of sudden ruin. 
An unwise law or a lost battle does 
not of itself bring the downfall of a 
civilization; forces generated from 
within must first nourish the seeds of 
decay. Man does not live by bread 
alone, nor will he perish by bombs 
alone. If we would see a tomorrow 
of promise, a universe not measured 
by our fears, we must preserve the 
spark of celestial fire that kindles the 
spirit of liberty under law. The fate 
of freedom as our fathers built it, as 
we have known it, and as we envision 
it for posterity, rests in our hands. 
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Clarence 
KOLWYCK 
Ed. Forstner Studios 
® The Diamond Jubilee Annual 


Meeting of the Bar Association of 
Tennessee was held in Nashville on 
June 14-16. This meeting was the 
best attended in the history of the 
Association, with 776 members reg- 
istered of a total membership of al- 
most 2400. 

The new officers elected are Clar- 
ence Kolwyck, of Chattanooga, Pres- 
ident; Charles G. Morgan, of Mem- 
phis, President-Elect; David Wade, 
of Pulaski, and Allen A. Kelly, of 
South Pittsburgh, Vice Presidents; 
and J. Victor Barr, of Nashville, 
Secretary-Treasurer. John C. Sand- 
idge, of Nashville, was re-elected Ex- 
ecutive Secretary. New Delegates to 
the House of Delegates of the Amer- 
ican Bar Association are Weldon B. 
White, of Nashville, and John H. 
Doughty, of Knoxville. 

President Weldon B. White pre- 
sided over the highly interesting 
program. 

In addition to unusually well at- 
tended workshop sessions and public 
service projects, a number of other 
important events marked the cele- 
bration of the Diamond Jubilee 
meeting of the Association. 

The first annual meeting of the 
Bar 


held at Bon Aqua Springs, about 


Association of ‘Tennessee was 
thirty miles west of Nashville, a fa- 
vorite spa for those who desired to 
escape the Nashville summer heat 
just as in the case of the organiza- 
tion meeting of the American Bar 


This first annual meeting of the 
Bar Tennessee _re- 
ceived little attention from the pub- 
lic or press, who were concerned with 
the hanging of Charles J. Guiteau, 
the assassin of President James A. 
Garfield. A total of seventy-three 
members attended and the work of 
the Association 


Association of 


was carried on 
through five committees. 

But the history of the Association 
the interest of the 


Tennessee lawyers and judiciary in 


shows active 
the advancement of the administra- 
tion of justice. At this Diamond Ju- 
bilee meeting there 
committees 


were twenty 
eleven 
separate section meetings, showing 
that the untiring efforts of the Bar 
of Tennessee throughout the years 
have resulted in progress which has 
benefited both the Bar and the pub- 
lic. 


reporting and 


The Association passed a _ resolu- 
tion endorsing the Smith Act, H. R. 
3, which would limit the power of 
the Supreme Court to invalidate 
state legislation which might con- 
flict with federal legislation. 

The Association also passed a res- 
olution that beginning with 1957, a 
plaque be awarded each year to 
the Tennessee newspaper which had 
done the most to promote the ad- 
ministration of justice; that the 
newspaper reporter who had done 
the most to promote the administra- 
tion of justice through an article or 
series of articles be awarded 
$250.00, and that a suitable award 
the who 
wrote the best essay on legal ethics. 


be made to law student 
We are pleased to note that the 
Professional Ethics rec- 
ommended by the American Bar As- 


Canons of 


sociation have been adopted by the 
Supreme Court of Tennessee, and 
that they have been incorporated in- 
to a dignified and handsome pamph- 
let which is presented to every young 


Association, which took place atlawyer upon his admission to the 


Saratoga Springs,. New York. 


Bar. As a 
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reminder of his solemn 


oath of office, the booklet bears o1 
its cover a picture of the beautifu 
impressive paneled courtroom of th« 
Supreme Court: of Tennessee. Fur 
ther evidencing the deep interest o! 
the Bar and the Courts in the young 
lawyer are messages from the Presi 
dent of the Bar Association of Ten 
nessee, the Chief Justice of the Su 
preme Court of Tennessee, the At 
torney General of Tennessee, the 
Presiding Judge of the Court of Ap 
peals of Tennessee and the Presi 
dent of the Tennessee Board of Law 
Examiners. 

Among the prominent guests who 
attended in honor of this Diamond 
were E. Smythe 
the Ameri 
can Bar Association; John C. Satter 
field, of Jackson, Mississippi, Presi 


Jubilee meeting 


Gambrell, President of 


dent of the Mississippi Bar; Maurice 
R. Bullock, President of the State 
Bar of Texas; Howell Hollis, Presi- 
dent of the Georgia State Bar; Rich 
ard L. Garnett, Vice President of the 
Kentucky State Bar, and William 


McP. Christie of the British Bar, 
Nassau, Bahama Islands. 
Thomas O. H. Smith, who re- 


tired after serving twenty years as 
Secretary-Treasurer, was honored 
with appropriate ceremonies. 

A very interesting feature of the 
meeting was the address by Andrew 
]. Haley, of Washington, D. C., who 
has been prominent in the Ameri 
can Rocket Society and like organ- 
izations. He explored the realm of 
outer-space travel and the possibility 
of resulting changes in the law, in 
what is reported to be the first such 
address before any bar association 
in the United States. 

The annual banquet was held on 
the lawn at Hillwood Country Club 
under a tremendous canopy. Nine 
hundred and thirty-six people were 
served. James G. Stewart, Justice ol 
the Supreme Court of Ohio, made a 
most delightful and entertaining ad 
dress. 

> 
® The Supreme Court of California, 
upon recommendation of the Board 
of Governors, has amended Rule 9 of 


the Rules of Professional Conduct 
of the State Bar of California, forbid 
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ing the commingling of the funds 
f client and lawyer. 


The amended rule goes into effect 
mn October 1, 1956, and reads: 


Rule 9. A member of the State Bar 
shall not commingle the money or 
other property of a client with his 
own; and he shall promptly report to 
the client the receipt by him of all 
money and other property belonging 
to such client. Unless the client other- 
writing, he shall 
promptly deposit his client’s funds in 
a bank or trust company, authorized 
to do business in the State of Cali- 
fornia, in a bank account separate 
from his own account and clearly des- 
ignated as “Clients’ Funds Account” 
or “Trust Funds Account”, or words 
of similar import. Unless the client 
otherwise directs in writing, securities 
of a client in bearer form shall be 
kept by the attorney in a safe deposit 
box at a bank or trust company au- 
thorized to do business in the State 
of California, which safe deposit box 
shall be clearly designated as “Clients’ 
Account” or ‘““Trust Account” or words 
of similar import, and be separate 
from the attorney's own safe deposit 
box. 


wise directs in 


This Rule seems to us to be a de 
sirable safeguard for a client's prop- 
erty which well could be adopted by 
every bar association. 








Robert D. 
JOHNS 





* The 77th Annual Meeting of the 
Wisconsin Bar Association was held 
in Madison, in the heart of “Amer- 
The 
new officers are: Robert D. Johns, 
who at 43 is the youngest President 


ica’s Dairyland”, June 20-22. 


in the history of the Association, La 
Crosse; Rudolph E. Anderson, Presi- 
it-Elect, Superior; Robert E. Cook, 
Milwaukee, and Gilson 
Glasier, Secretary, Madison. Phil- 
ip S. Habermann, of Madison, was 
pointed Executive Secretary. 


l reasurer, 


~ 


\etiring President Alfred E. La- 










France, of Racine, presided ove 
what was one of the most important 
annual meetings in the history of 
the Wisconsin Bar Association. The 
climax of the meeting was the de- 
cision of the Supreme Court of Wis- 
consin requiring the integration of 
the Bar of Wisconsin. This decision 
the result of 
effort by Association 
entered 


was twenty years of 


leaders and 


was upon a petition re- 
questing integration filed by the As- 
sociation earlier this 


earlier petitions had failed. 


vear. Two 
Thus 
Wisconsin becomes the twenty-fifth 
state to have an integrated Bar. In- 
will become an 
plished fact with the adoption by 


tegration accom- 
the Court of rules implementing its 
decision. Interestingly, Wisconsin is 
one of the few states to grant a li- 
cense to practice law solely upon the 
diploma of an accredited law school 
within the state. 

Almost as important was the ap- 
proval of the program for erecting 
a Wisconsin Bar Center building in 
Madison to house the offices of the 
The Gover- 
nors of the Association by resolution 


Association. House of 
paved the way for a solicitation of 
funds to defray part or all of the 
cost of the building. 


A third significant action of the 
House was its approval and en- 
dorsement of the pending constitu- 
tional amendment to reorganize the 
judicial system of Wisconsin on a 
three-court _ level, complete 
equality of judges and uniformity of 
practice and procedure throughout 
the All 
would be vested in the supreme 
court, circuit courts and justices of 
the peace. Eliminated would be 
small claims, superior, civil, district, 


with 


state. judicial authority 


county and municipal courts. The 
joint resolution calling for the con- 
stitutional amendment will be 
placed before the legislature which 
convenes in 1957. 

The two-day meeting was devoted 
meetings with 
bread-and-butter programs in addi 
tion to the business meeting of the 


House of Governors. 


to seven section 


These pro 
grams of the sections of the Associa 
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tion play an important part in the 
and meetings. 


By action of the House, a new sec- 


annual mid-winte1 
tion on Military Law was created at 
this meeting, upon the petition of 
more than fifty lawyers. 

Che usual social affairs and lunch- 
were well attended and this 
momentous meeting was closed by 
the annual banquet at which E. 
Smythe Gambrell, President of the 
American Bar Association, was guest 
speaker. His subject was “The Bar 
and the Public’. In pointing out the 


eons 


real need for and the duty of the 
lawyer to provide leadership for a 
return to the principles of and to 
preserve 


our American republican 


form of government and way of life, 
he said: 

Today there are vast uncharted 
frontiers—physical, spiritual and_ in- 
tellectual—standing as our constant 
challenge. We may well lose our will 
and our ability to cope with these 
challenges if we develop and accept 
the habit of being satisfied with the 
meager crumbs of material security 
which some form of benevolent gov- 
ernment would dole out to us. To 
the extent that we permit ourselves 
to be so dependent upon government 
that we can no longer think or 
achieve on our own, dependent upon 
government for those things which 
traditionally we have provided for 
ourselves, we defeat the very meaning 
of democracy and permit government 
to rule rather than to serve the in- 
dividual. By every step we take to- 
ward making the government care- 
taker of our lives we move toward 
making it our master. 


Never before have the complexity, 
the diversity, and the interdepend- 
ences of life so defied simplification 
and solution. The call in such a day 
is for men of judgment, able to rise 
above selfish concerns and allegiances, 
men who know the virtues of re- 
straint, orderliness, and moderation, 
and who will heed the lessons of 
history. The need is for men who 
will blend self-discipline with God- 
fearing humility and a warm respect 
for the rights of their fellow men. The 
stature of statesmanship is not a com- 
modity to be purchased. It cannot be 
gained by artifice or contrivance to 
attract public attention. The needed 
leadership logically should come from 
lawyers, all lawyers, whether they be 
in public office or in private practice. 
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Who is as well qualified by learning 
and experience? If, in these difficult 
times, lawyers are not the ones to 
lead the people out of the morass of 
their confusion, I ask, who is? We 
are members of a_ protected profes- 
sion. Our society has been good to 
us. When society needs and calls us, 
we must be ready and willing to come 
to the fore and answer the call. 

It was the good fortune of your 
editor to be able to attend this an 
nual meeting. We were deeply im 
pressed with the high caliber of 
Wisconsin lawyers and the energy 
and spirit of accomplishment of the 
Wisconsin Bar Association. 


® The Maryland State Bar Associa- 
tion held its 61st Annual Meeting in 
Atlantic City, New Jersey, on June 
21-23. 

The meeting was presided over by 
President Reuben Oppenheimer, of 
Baltimore, Judge of the Supreme 
Bench of Baltimore City. He was ap- 
pointed a Delegate to represent his 
Association in the House of Dele- 
gates of the American Bar Associa- 
tion, as was the new President. 

The newly elected President is Ed- 
ward D. E. Rollins, of Elkton, a 
former attorney general of Mary- 
land. New Vice Presidents are Wil- 
liam D. Gold, of Cambridge; Wes- 
ley E. Thawley, of Denton; Elmer R. 
Haile, of Towson; William R. 
Offutt, of Oakland; Benjamin 
Michaelson, of Annapolis; John R. 
Reeves, of Bethesda; John B. Fray, 
of Prince Frederick; Rignal W. 
Baldwin, Jr., and Jerome Robinson, 
both of Baltimore. S. Vannort Chap- 
man and Robertson Griswold, both 
of Baltimore, were re-elected Secre- 
tary and Treasurer, respectively. 

The reports of the many commit- 
tees and their programs clearly evi 
denced that the Maryland Bar As- 
sociation in fact is a working asso 
ciation with many members making 
substantial and important contribu 
tions in numerous fields, including 
both matters of importance and aid 
to its members and real accomplish 
ments in the field of public service. 
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Among the highlights of the meet- 
ing was the address given before a 
general meeting of the Association 
by David F. Maxwell, of Philadel- 
phia, the new President of the Amer- 
ican Bar Association. Mr. Maxwell 
reviewed the activities of the Mary- 
land State Bar Association and the 
important part which members of 
the Association have played in fur- 
thering the work and aims of the 
American Bar Association. 

President Oppenheimer ably ex- 
pounded the subject of “Maryland's 
Legal Conservatism” and showed 
that often a conservative program of 
inaction by the public authorities 
has served the state better than one 
of action. Among a number of ex- 
cellent examples he gave that of 
George Alexander Turnipseed, as 


follows: 


Now let me hail a hero of our his- 
tory who never lived. In March of 
1930, times were desperate. Then, as 
now, some few gave their allegiance 
to a foreign government and sought 
to exploit the depression for their 
own purposes. Throughout the nation 
it was planned to hold demon- 
strations of communists and the unem- 
ployed and it was hoped by the com- 
munists that disorder would result. 
There was disorder in that month 
throughout the land, and violence 
threatened Baltimore. The commu- 
nists planned a parade to end in the 
Memorial Plaza before the City Hall, 
but they claimed no permit was neces 
sary because the streets were free. 
They therefore would not apply for 
a permit and on March 6th assembled 
in some force, permitless, as they 
thought. Then was the hero born, for 
it was found that, unknown to the 
communists, application had been 
made to our Police Commissioner, 
Charles D. Gaither, by one George 
\lexander Turnipseed, who, it was 
said, had joined the communists a 
day or two before. The address given 
by this Turnipseed, it was later found, 
was a number which, like Turnip- 
seed, did not exist. But the permit 
was issued and, to their chagrin, the 
communists found that their parade, 
while flanked in force by the police, 
was altogether lawful. City officials 
waited for them in the City Hall, the 
acting Mayor, the President of the 
Fire Board and Theodore R. McKel- 
din, Secretary to Mayor Broening. 
They waited in vain to receive the 


delegation, for the delegation never 
came. In Baltimore, almost alone of 
all of the eastern cities, there was no 
disorder on that March 6th and Tur 
nipseed, who never was, will neve: 
be forgotten. 


Raymond E. Baldwin, of Hart 
ford, Connecticut, Justice of the 
Supreme Court of Errors of Con 
necticut, gave a most interesting and 
illuminating address on “The Law 
yer's Service to the Public’. Judge 
Baldwin gave many examples of the 
able, effective and courageous repre 
sentation of unpopular causes by 
lawyers. One concerned a 1952 reso 
lutign of the Association providing 
that on the request of any person 
charged with being a Communist or 
subversive in criminal or in disbar- 
ment or other proceedings, the As- 
sociation should appoint counsel to 
represent such person and that the 
appointment and the reason there- 
for should be made public. He 
stated that this was the first action of 
this kind taken by any bar associa- 
tion in the country. He also men 
tioned the recent defense of a num 
ber of Communists who were 
charged with violation of the Smith 
Act. Six able and prominent mem- 
bers of the Bar gave up weeks of 
time from their own practice to de- 
fend «these persons against such 
charges. The Association voted to as 
sess its members and to seek con 
tributions for counsel fees for these 
lawyers. The judge further made 
the point that those critics who 
claim to be Americans, but who at 
tached the stigma of Communism to 
these counsel, failed to understand 
their own system of justice. 

C. Ferdinand Sybert, Attorney 
General of Maryland, spoke on the 
topic, “Maryland Administrative 
Procedure—The Law and the Law 
yer”. He gave a thorough analysis 
and discussion of the chaotic condi 
tion of the various administrative 
regulations and procedures in_ the 
State of Maryland. He then urged 
the adoption of an administrative 
procedure act for Maryland to be 
based largely upon The Model Stat 
(Administrative Procedure Act. 
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John B. 
BURKE 


® The Minnesota State Bar Associa- 
held its 
Minneapolis on June 20-22. 


tion Annual Meeting in 
New officers are John B. Burke, ol 
St. Paul, President, and James G. 
Nye, of Duluth, Vice President. Re- 
elected were James D. Bain, of Min- 
neapolis, Secretary, and Earl L. An 
derson, of St. Paul, Treasurer. 
President John M. 
Minneapolis, presided over the larg 


Palmer, of 


est annual meeting in the history of 
the Association, with 790 members 
in attendance. 

The meeting approved a number 
of legislative bills which will be 
sponsored by the Association in the 
next session of the legislature, among 
which two of the most important are 
the Administrative Law Bill and the 
Bill. 


The Junior Bar Section held its 


Medical Examinet 


first annual meeting and panel insti- 
tute, the subject of which was “Re- 
vision of the Judiciary Article of the 
Dell, 
Chief Justice of the Supreme Court 


State Constitution”. Roger L. 


of Minnesota, served as moderator, 
and the panelists were Miles Lord, 
\ttorney General of Minnesota, 
Senator Gordon Rosenmeier, Charles 
B. Howard, Chairman of the Consti- 
Committee, 


Glenn. 


tutional Revision and 
Probate Judge Andrew J. 
Members of the Junior Bar Section 
will discuss this important matter 
throughout the state as a public serv- 
ice before the November election. 

\ plaque in recognition of his 
many years of outstanding service to 
the legal profession in Minnesota 

d the 
\V. W. Gibson, of Minneapolis. 


nation was awarded to 
All who attended were highly com 
mendatory of the fine hospitality of 


t host association, the Hennepin 








County Bar Association. The meet- 


was extremely well arranged and 
both business and social events were 
indeed well handled. Entertainment 


was novel and outstanding. 

Among the featured speakers was 
John Cowles, President of the Min 
neapolis Star and Tribune, who gave 
a timely address on the world situa 
tion before a joint meeting of the 
Real Property Law and Junior Bat 
Sections. A. Cecil Snyder, Chief Jus- 
tice of Puerto Rico, delivered a most 
interesting speech before the annual 
banquet on “Judges Under the Sun”. 

The 1957 Annual Meeting of the 
Minnesota State Ban 
Duluth. 


Association will 


be held in 


Newton 
GRESHAM 


® The State Bar of Texas held its 
74th Annual Meeting in Houston on 
July 4-7. 


New officers are Newton Gresham, 
of Houston, President, and Virgil 
T. Seaberry, of Eastland, Vice Presi 
Re-elected William E. 
Pool, of Austin, Secretary-Treasurer, 
and John R. Grace, of Austin, Gen- 
Newly 
bers of the Board of Directors are 
Buster Cole, of Paul Car- 
rington, of Dallas; W. S. Barron, of 
Bryan; F. 
John B. Daniel, Jr., of Temple; 
Richard F. Stovall, of Floydada, and 
Ralph Logan, of San Angelo. New 


dent. were 


eral Counsel. elected mem 


3onham; 


P. Granberry, of Crockett; 


delegates to the House of Delegates 
of the American Bar Association are 
William Jarrel Smith, of Pampa; R. 
N. Gresham, of San Antonio, and 
R. L. Dillard, Jr., of Dallas. 


President Maurice R. Bullock, of 
Fort Stockton, presided over this 
very busy and eventful meeting. Five 
thirty-two committees 


sections and 


reported. 
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E. Smythe Gambrell, President of 
the American Bar Association, ad- 
dressed the general assembly on the 
subject of “The Call to Statesman- 
ship”. 

One 
was that of the Legal Institute, en 
titled “The Roll 
\tomic Age”. 


very worthwhile program 
Top Desk in the 
This program covered 
a day and ranged through a very 
Charles S. 


of Washington, D. C., Chairman ol 


fine address by 


Rhyne, 
the American Bar Association House 
of Delegates; a Comparison of Fee 
Schedules; and Practical Use of Fee 
Condition 
of the Legal Profession in Texas, and 
What Economic 
Survey Mean to the Practicing Law- 


Schedules; the Economi 


Does the Texas 
yer?; a Law Office System; Efficient 
\djustment of the Relationship Be- 
Small and Me- 
dium Sized Firms and Achieving Sat- 
isfactory 


tween Lawyers in 


Relations. 
This Institute undoubtedly was one 


Lawyer-Client 


of the most helpful of all possible 
aids to more efficient and productive 
use of his time that could have been 
presented for the benefit of the 
Texas lawyer. 

It is a source of deep regret that 
space limitations just will not per- 
mit the publication of the names of 
all the fine lawyers and judges who 
participated in the various events of 
this contributed to 


meeting and 


make it a success. It would be well 
to remember that in.addition to be- 
ing the largest state in the Union, 
the Lone Star State has 160 local bar 
assoc iations, the State Bar of Texas 
has 12,300 members, of whom 2,295 
registered and attended this annual 
meeting, and that the total number 
of section meetings, committee meet- 
ings, panels and other events consti- 
tute a staggering total. 
Sullock’s 


dress, presented before the general 


President annual ad- 


assembly of the meeting, was a re- 


port of the Association's activities 


during the year. He recounted the 


achievements of the 750 committee 


members, as well as the countless 


members of the 160 local bar asso- 


ciations and numerous individuals 


who rendered service in 


yeoman 
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fields too numerous to recount here. 
Among the outstanding contribu- 
tions of the State Bar of Texas to 
the public and its members were 
the distribution of six public service 
pamphlets prepared by the Public 


Information Committee; a dozen 
prints of the Committee’s film, 
“With Benefit of Counsel’, which 


has been in constant use throughout 
the state; a weekly newspaper col- 
umn, “It’s the Law in Texas’, pub 
lished weekly by more than 300 Tex: 
as newspapers; radio transcriptions 
and television scripts which have 
been made available to a number ol 
local bar associations and countless 
news releases informing the public 
concerning bar activities. The Com 
mittee on Legal Education and In 
stitutes participated in the presen 
tation of thirty-three programs of 
one or more days’ duration through- 
out the state and numerous shorter 
programs covering a large variety ol 
subjects. The study of the economic 
condition of the Texas Bar has been 
begun and is well under way. The 
Committee on Constitutional Re- 
vision has proposed a number of 
amendments of the Judicial Article; 
and the Coordina- 
tion of Activities with the American 
Bar recommended 
consideration of an amendment of 
the Texas Insurance Code to permit 


Committee on 


Association has 


Texas lawyers to participate in the 
group insurance program of the 
American Bar Association. A 
review of the 


mere 
unselfish labors and 
achievements of the State Bar of 
Texas constitutes a record of which 
the Association well may be proud, 

United States Senator Sam J. Er- 
vin, Jr., of North Carolina, gave an 
important address on the subject of 
“Alexander Hamilton's Phantom”, 
before the general assembly. Chief 
Judge Bolitha J. Laws, of the 
United States District Court of the 
District of Columbia, spoke before 
the Judicial Luncheon on “The 
Bench and Bar Needs Better Public 
Relations”. 

The featured speaker after the an 
nual dinner was Robert J. Farley, 
Dean of the University of Mississippi 
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School of Law, who spoke upon the 
provocative and intriguing subject 
of “Let the Rough Side Drag”. 








Thomas M. 
RAYSOR 





® The Bar Association of the Dis- 
trict of Columbia held its 85th An- 
nual Meeting in Washington on 
June 12. President Charles S. Rhyne, 
of Washington, presided. About 500 
members were in attendance. 

The new officers are Thomas M. 
Ravsor, President; Bernard I. Nord- 
linger and John P. Moore, Vice Presi- 
dents; Charles Effinger Smoot, Treas- 
urer, and David C. Bastian, Secretary. 
All are of Washington. George L. 
Norris, of Washington, was reap- 
pointed Executive Secretary. 

New members of the Board of Di- 
rectors, all of Washington, are Al- 
bert F. Beasley, Charlotte P. Murphy, 
John C. Poole, Murray Preston, Jo- 
seph A. Rafferty, Sr., Smith W. 
Brookhart, Richard H. Mayfield and 
Charles S. Rhyne. 

The new Delegate to the House of 
Delegates of the American Bar As- 
sociation is W. Cameron Burton, of 
Washington. 

The Bar Association of the Dis- 
trict of Columbia is unique in that 
its annual meeting is primarily de- 
voted to the installation of new of- 
ficers. Virtually all business of the 
\ssociation is conducted during its 
regular meetings and the monthly 
meetings of its Board of Directors. 

President Rhyne’s annual report 
shows a year bright with real pro- 
gress and achievement in service both 
to the members of the Association 
and the public. A brief enumeration 
of the events of this very successful 
Association year shows the follow- 


Ing: 


A newly created Lawyer Referra! 
Service now will enable any person 
having a legal problem but who i 
without a lawyer to find one compe 
tent to handle that particular case 

The newly formed Commission on 
Legal Aid will provide valuable rec 
ommendations for improving fre¢ 
legal services to the needy; 

The new affiliate of the Associa 
The Research 
qualified to receive grants of funds 
for carrying out the thorough inde 
pendent investigations which many 


tion, Foundation, is 


national and local legal questions re 
quire; 

A very significant amendment of 
the by-laws now eliminates the re- 
quirement that all members of the 
\ssociation be “white” lawyers. Two 
Washington papers, the Evening 
Star and The Washington Post and 
Times Herald have 


written lauda 


tory editorials based upon this ac- 
tion. 

Many other interesting and helpful 
discussions and 


meetings, panel 


other programs too numerous to 
mention were presented from time 
to time during the year. 

E. Smythe Gambrell, of Atlanta, 
Bar As 


sociation, spoke on “The Challenge 


President of the American 


of Statesmanship”. At the annual 
Chief 


United States, five Associate Justices 


dinner, the Justice of the 
of the Supreme Court and Mr. Gam- 
brell were honored guests. 

The Junior Bar Section was ex- 
tremely active and its meritorious 
accomplishments were many. 

One of the most important actions 
of the Association was the appoint- 
ment of George L. Norris, as full 
time Executive Secretary. He is a 
lawyer who has had wide experience 
in the newspaper and trade associa- 
tion fields. Under his guidance, the 
\ssociation feels that its service to 
the public and the profession will 
be substantially increased. 

The many who knew Mrs. Florence 
P. McDonald will greatly miss her 
from the headquarters office. Retired 
in March of this year because of il! 
health, it is good to report that she 
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iow is on the way to complete re- 
overy. The Association is greatly 
indebted to Mrs. McDonald for her 
twenty-four years of devoted and 
(ruittul service. 





——_-@- 


Werner W. 
SCHROEDER 





® The Chicago Bar Association held 
its 83d Annual Meeting in Chicago 
on June 21. President Augustine J. 
Bowe presided over an _ eventful 
gathering. 

The new officers, all of Chicago, 
are Werner W. Schroeder, President; 
E. Douglas Schwantes, First Vice 
President, Jerome S. Weiss, Second 
Vice President; Len Young Smith, 
Secretary; R. Newton Rooks, Treas 
urer, and Hubert L. Will, Librarian. 
Richard H. Cain was reappointed 
Executive Secretary. 

Newly elected members of the 
Board of Managers, all of Chicago, 
are George M. Burditt, James A. 
Dooley, Abner Goldenson, George 
N. Leighton, William J. Lynch, Lee 
C. Shaw and Benjamin H. Weisbrod. 
The new Delegate to the House of 
Delegates of the American Bar As- 
sociation is Jerome S. Weiss. 

President Bowe in his annual ad- 
dress reported on the 
activities conducted during the Asso- 
ciation year. A report of the Com- 
mittee on the New Central Court- 
house Building was made by 
Cornelius J. Harrington, Chief Jus- 
tice of the Criminal Court of Cook 
County, Joseph D. Lohman, Sheriff 
of Cook County, and Erwin W. 
Roemer, past president of The Chi- 
cago Bar Association. This joint re- 
port, together with the remarks of 
incoming President Schroeder, well 
stated the consensus of Association 
members as to the principal problem 
faced by the Bar and the judiciary of 


numerous 








Cook County, that is, that the cur- 
rent congestion of Cook County 
court calendars is a cancer in the 
administration of justice. Under the 
Illinois constitution, Cook County is 
entitled to thirty-three more judges, 
but there would be no place to house 
them. So one pressing part of the 
problem of delayed justice will re- 
quire a new courthouse for its solu- 
tion. Another phase of the problem 
of vital importance to every citizen 
is to secure a revision of the Judicial 
Article of the Illinois constitution, 
to provide long overdue administra- 
tive streamlining of the courts and a 
method of selection of judges which 
would take them out of partisan pol- 
itics. The Association looks forward 
hopefully to ultimate success in solv- 
ing this most serious problem very 
largely because of the fine caliber 
and earnest desire to remedy the sit- 
uation of the members of the Bar 
and others of both political parties 
who now are working hand in hand 
for a desirable solution. 

Also of real importance is the fact 
that the Illinois State Bar Associa- 
tion is co-operating with The Chi- 
cago Bar Association in every way 
possible to bring about these much 
needed reforms. 

Retired Chief Judge J. Earl Major, 
of the United States Court of Ap- 
peals for the Seventh Circuit, de- 
livered an address on the subject of 
“Federal Judges as Political Patron- 
age”. Judge Major reminded his 
hearers that bar associations and law- 
yers generally for years have made 
sustained efforts to obtain legislation 
designed to remove the selection of 
state court judges from partisan poli- 
tics. But he said that an intensive 
investigation made by the late Evan 
A. Evans, Chief Judge of the Court 
of Appeals for the Seventh Circuit, 
showed that between 1884 and Jan- 
1941, both major political 
parties had pursued the policy of 
appointing only judges of their re- 
spective political faith, then had 
freely indulged in criticism of the 
other party for following precisely 
the same course. 


uary, 


While granting that the system 


Bar Activities 







had placed on the Bench able and 
conscientious judges, Judge Major 
stated that he had no doubt but that 
this partisan system of appointment 
creates an unfavorable impression in 
the minds of the public in the same 
manner as does the selection of state 
court judges on a partisan basis. He 
said: 

The stature of a court is dependent 
in large measure upon the confidence 
which the public has in the judges’ 
honesty, integrity and freedom from 
entanglements of all sorts, including 
political. A dismantlement of the 
courthouses would be no more inim- 
ical to the welfare of the Republic 


than a judiciary composed of judges 
lacking public confidence. 


He then pointed out that under the 
present system of appointment fre- 
quently the senior Senator of the 
state and the President could not 
agree on an appointment, sometimes 
for a period of years; that in other 
instances an indisputable need for 
the creation of additional judgeships 
would exist for several years because 
of a similar deadlock between the 
two major parties. 

Strongly disclaiming any intention 
to leave the impression that federal 
judges are motivated by their poli- 
tics, Judge Major stated that public 
confidence in the federal judiciary 
would be greatly enhanced if judges 
were selected on a non-partisan basis. 
He quoted from a report of the 
Standing Committee on Federal Ju- 
diciary of the American Bar Associa- 
tion, dated May 1, 1954: 


. . . judicial vacancies offer tempting 
opportunities for political patronage. 
The American Bar however is com- 
mitted to the principle that judges 
and politics should not mix... . If 
that principle is accepted, it would do 
much to improve the standards of the 
judiciary. The best man available for 
the office of judge, regardless of his 
political strength or background or 
party service should be named and if 
this be done our courts would gain 
Stature, quality, dignity and respect. 
Judge Major then persuasively ar- 
gued that the constitutional provi- 
sion requiring judges of the Supreme 
Court to be nominated by and with 
the advice of the Senate does not 
apply to the courts of appeal or 
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other inferior courts which the Con- 
stitution merely provides “shall be 


established by Law’. He cited the 
cases of a number of inferior courts, 
commissions and agencies the valid- 
ity of whose creation has been up- 
held and on which Congress has 
provided that the current minority 
party should be represented. 
Judge Major concluded that: 
It follows that there resides in Con- 
gress, as a minimum, the power to 
place a limitation upon the right of 
the President to nominate by requir- 
ing that judicial appointments be 
made on a non-partisan basis. 


> 


J. Leonard 
SWEENEY 





® The Bar Association of the State 
of New Hampshire held its Annual 
Meeting in Jefferson on June 29-30. 
President Arthur H. Nighswander, 
of Laconia, presided over this busy 
meeting. 

The new officers are J. Leonard 
Sweeney, of Nashua, President; 
Emile Lemelin, of Manchester, Vice 
President, and Willoughby A. Colby, 
of Concord, who was re-elected Sec- 
retary and Treasurer. 

Mr. Colby also was named Dele- 
gate, and John W. Perkins, of Exe- 
ter, Alternate Delegate, to the House 
of Delegates of the American Bar 
Association. 

Following a message of welcome 
by President Nighswander, E. 
Smythe Gambrell, President of the 
American Bar Association, delivered 
an address entitled “The Ancient 
Challenge Is Still With Us”. 

A down-to-earth panel discussion 
was presented on “How To Settle a 
Lawsuit—the Evaluation and Adjust- 
ment of Tort Claims”. William A. 
Grimes, of Rochester, Associate Jus- 
tice of the Superior Court, served as 
moderator. Frederick K. Upton, of 
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Concord, and Lewis J. Fisher, ot 
Dover, were counsel for the plaintiff. 
Claud J. N. Weber, of Boston, Mas- 
sachusetts, and Joseph A. Millimet, 
of Manchester, were counsel for the 
defendant. The consensus of the 
large number who attended this 
panel was that a very substantial 
contribution to their working knowl- 
edge had been made. 

Another worthwhile panel discus- 
sion was “Investigation and Trial otf 
a Tax Fraud Case’, which covered 
various violations of the Internal 
Revenue Code and the steps taken in 
such a case from the initiation of the 
investigation through the pretrial 
and trial procedures. Participants in 
this practical panel discussion were 
Burton L. Williams, of Boston, Mas- 
sachusetts, former prosecutor 
of many important tax evasion cases 
with the Internal Revenue Service; 
and Maurice P. Bois, of Manchester, 
United States District Attorney for 
New Hampshire, and Roger M. 
Charpentier, Special Agent in the 
Intelligence Division and Instructor 
at Special Agents Schools in the 
Internal Revenue Service. 

The Association adopted and sent 
to Mrs. Louis E. Wyman a resolution 
expressing its appreciation of the 
many years of devotion to the work 
of the Association by Louis E. Wy- 
man, of Manchester, and its regret 
at his inability to attend this annual 
meeting because of his serious ill- 
ness. 

The featured speaker at the an- 
nual banquet was Robert F. Ken- 
nedy, of Washington, D. C., Chief 
Counsel and Staff Director of the 
Senate Permanent Sub-committee 
on Investigations. His subject was 
“Inside Russia”. 


— > —_ 


= Judge James B. M. McNally, 
Chairman of the Board of Justices 
of the Supreme Court of the State 
of New York, First Judicial District, 
has favored us with a copy of A 
Handbook for Trial Jurors, which 
for the past two years has been dis- 
tributed to every juror who served 
in that court. 

This Handbook attempts briefly 


to demonstrate the need for courts 
of justice in which disputes can be 
justly and peacefully settled; that 
justice for all is the personal con 
cern of the juror who himself some 
day may become involved in a law 
suit; and that although service as a 
juror may be inconvenient or even 
cause financial loss, still it is a neces 
sary duty of every citizen, as well as 
an honor and privilege to serve in 
the administration of justice. 

This Handbook also briefly ex 
plains the frequent unavoidable pe 
riods of waiting by jurors, the steps 
whereby a jury is selected, the titles 
of the pleadings and the terms used 
to designate the various parties in a 
law suit, the events of and their or- 
der in a trial, and the respective 
duties of judge and jury. 

Lastly, the Handbook cautions the 
juror to be patient and not to 
form conclusions until the jury re- 
tires to consider its verdict, and 
states some of the general rules gov- 
erning his conduct and his decision 
which apply to every juror in every 
case. 

We are aware that in some states 
the use of such a handbook has been 
banned by the courts on the grounds 
that jurors thereby might be misled 
and that the same constituted in 
structions to the jury which were not 
in writing and were given outside 
the presence of counsel. We believe 
such objections are hypercritical. It 
is our firm conviction, based upon 
thirty years of trial experience, that 
such a handbook containing caution- 
ary and general rules, if properly 
and accurately worded, would be a 
distinct aid to arriving at substantial 
justice in the trial of jury causes 
in any state. A careful examination 
of this Handbook used in the New 
York Supreme Court shows it to be 
an excellent example of the type ot 
handbook which is needed. 

We should be happy if every judges 
association or bar association which 
has prepared and distributed a hand 
book for the guidance of jurors 
would send us three copies thereof 
which we would list under our sec 
tion of this department entitled ‘In 
the Public Service”. We feel that the 
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ise of such a handbook should be 
universal, and that the resultant 
etter understanding of the position 
ind duties of jurors would serve both 
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cism of the jury system and lawyers 
by laymen and to improve the 
quality of justice rendered in jury 


cases. 





In the Public Service 
® We ask every bar association which has published any public service pamphlets, 
leaflets or other materials to make them available to any other association inter- 
ested, at cost, with permission to adapt, reproduce and distribute them under the 


name of such other association. 


We shall be happy to serve as liaison agent in this matter and we ask every bar 
association to inform us whether it will, or is unable to, participate in this under- 
taking. From the secretary of every participating association, we should appreciate 
receiving a letter giving the requested permission and enclosing three copies of each 
pamphlet, leaflet or other material; we then shall publish under the above caption 
the name and address of the association which prepared the material, its title 
and, if necessary, a brief resume of its contents. 


To obtain courtesy copies of any public service materials mentioned in this sec- 
tion, the executive secretary or secretary of your association should write to the 
publishing association, enclosing a check for 25 cents for the first three copies 
ordered plus 5 cents for each additional copy to cover the costs of handling, 
packaging and mailing. If in special cases there is a greater charge for any item, 


the amount will be stated. 


We believe that those participating in this joint endeavor are making a substantial 
contribution to good public relations of the Bar while rendering a public service of 


the highest order. 





*® The following was prepared by 
the BaR ASSOCIATION OF THE STATE 
oF New HampsuireE, 39 North Main 
Street, Concord, New Hampshire: 
Have You Made a Will? contains 
brief and well thought out answers 
to the following questions: What Is 
a Will? May I Dispose of My Prop- 
erty in Any Way I Wish by Will? 
Must I Leave My Children at Least 
One Dollar Each? Does a Will Make 
for More Probate Expense? Why 
Make a Will? What Happens When 
There Is No Will? How Long Is a 
Will Good For? Is Joint Tenancy a 
Substitute for a Will? What Is the 
Effect of the Will on Life Insurance? 
What Part Do Taxes Play on My 
Will? Who Should Draft a Will? 
his is an excellent pamphlet based 
upon New Hampshire law, and 
would be valuable as a model as the 
entire contents very easily could be 
dapted for use in any state. 


2 


The following were prepared by 
H£ CHuicaco Bar AssociATION, 29 
outh LaSalle Street, Chicago 3, 


> —_— wf 


Illinois. 


When You Buy on “Time!” defines 
succinctly and in simple language a 
conditional sales contract, a promis- 
sory note, co-signer, confession of 
judgment, wage assignment, and gar- 
nishment, and tells how collection is 
enforced and the results of default 
in payment. Also gives some impor- 
tant facts pertaining to bank loans, 
small loan companies and credit 
unions, with a check list of caveats 
for the guidance of installment buy- 
ers. (Also published in Spanish) . 
So You’re Going To Buy A Home! 
contains an excellent summary of 
important information pertaining to 
the legal problems of the buyer of a 
home. It defines and explains briefly 
the implications of an agreement to 
purchase a clear title, title guarantee 
insurance, a warranty deed, and 
whether title should be taken in 
joint tenancy; and enumerates the 
most important points the purchase 
contract should cover, and the vital 
details of closing the deal. 


Meet Your Lawyer. An excellent 
brief exposition covering the follow- 
ing: Why Do Governments Exist? 
Why Does a Government Enact 
Laws? What and Who Is Your Law- 
yer? What Can a Lawyer Do for 
You? How Much Should You Tell 
Your Lawyer? How Do Lawyers 
Charge for Services? What Is Meant 
by Legal Ethics? What Is a Law- 
yer’s Duty in Civil Cases? What Is 
His Duty in Criminal Cases? Can 
Anyone Practice Law? This pam- 
phlet also contains a brief resume of 
The Chicago Bar Association's ac- 
tivities and objectives. The entire 
contents very easily could be adapted 
for use in any state. 

What About Your Will? shows that 
a will is just as important to people 
in modest circumstances as it is to 
those with vast holdings. It gives the 
Illinois requirements for a valid will 
and briefly answers the following 
questions: What Is a Will? What 
Happens When There Is No Will? 
Does It Cost More To Have a Will? 
What Is Involved in Settling an Es- 
tate? Is Joint Tenancy a Substitute 
for a Will? Can a Will Be Changed? 
When Should a Will Be Changed? 
What Every Driver Should Know 
... about automobile accidents. This 
pamphlet gives brief answers to the 
following questions: What I Should 
Do at the Scene? (Stop; Arrange as- 
sistance for the injured; Remain at 
the scene; Make a written record; 
Write down license numbers; Obtain 
names of witnesses; Avoid argu- 
ments; Do not sign anything) . What 
Should I Do After the Accident? 
(See your doctor; File reports; Noti- 
fy your insurance company; Do not 
make statements or sign releases, and 
Select your own attorney.) 

Know Your Courts contains a well- 
written capsule synopsis of all of the 
federal courts in Cook County, IIli- 
nois, and of all the other Illinois 
trial and appellate courts. Although 
written primarily about Illinois 
courts, this pamphlet could be adapt- 
ed for use in any state. 

The Difference Between a Notary 
Public and a Lawyer in the State of 
Illinois. (Published in Spanish only). 
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(Continued from page 845) 

choice were left to each judge, some 
would find it difficult to stand up 
against the pressures that the local 
media would exert upon them to let 
the photography and broadcasting 
bars down. 


In the report of the special com- 
mittee on co-operation between the 
press, radio, bar, etc., of which the 
late Newton D. Baker of Cleveland 
was chairman, the committee said: 

The whole hierarchy [of the judi- 
cial system] has become inextricably 
entangled in politics, and the tradi- 
tion of a learned dispassionate, and 
detached judiciary often fails badly 
when judges are chosen by popular 
election, and judicial tenure, as well 
as legitimate aspirations for judicial 
advancement, depend, not upon Ca- 
pacity or character, but rather upon 
subserviency to a popular opinion 
which, in the nature of the case, can 
have no knowledge of the demands of 
judicial office but in fact responds to 
adroitness in the arts of political ap- 
peal.i4 

It is submitted we are entitled to 
conclude that there is something 
more than a mere possibility that 
photography and broadcasting will 
affect trial participants and conse- 
quently the trial. 


A Revised Canon... 
The Effect on the Public 


Whether it can be proved or not, 
many members of the Bench and Bar 
will assert that public opinion plays 
an important part in the determina- 
tion of lawsuits. The severe lim- 
itations placed upon the power of a 
judge to punish for contempt have 
aggravated this situation.'® 

Distinguished representatives of 
the Bar, the American Newspaper 
Publishers Association, and _ the 
American Society of Newspaper Edi- 
tors unanimously agreed in 1937 
that: 

Notable criminal cases, which last 
many days and are discussed from 
hour to hour by newspapers and 
broadcasts, no doubt often present the 
situation of a jury surrounded by an 
audience which has made up its mind 
and whose attitude toward witnesses, 
perhaps unconsciously evinced, cre- 
ates an atmosphere of which even a 


blind jury could not remain uncon- 
scious. It is for this reason that trial 
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by popular emotion may find a way 
of enforcing its own verdict and it is 
for this reason that the courts of Eng- 
land, through long courses of years, 
have gradually evolved repressions of 
publicity until after the verdict, 
which are quite inapplicable in Amer- 
ican courts at the present time.16 


John M. Harrison, Associate Editor 
of The Toledo Blade, a newspaper 
noted for its adherence to high stand- 
ards of journalistic ethics, has said: 


They [newspapermen] know that 
the media of mass communication, 
which literally blanket whole areas 
today, can create—and have created— 
conditions in which a fair trial is 
virtually impossible.17 
An intelligent observer whose writ- 

ings about judges and courts have 
received national recognition, Cath- 
erine Drinker Bowen, has said: 


In such trials [big dramatic cases], 
everything is warped by that huge 
imponderable which enters the court 
room: public opinion. It was that 
way in 1600, it is that way now. 
Academically, these cases are not typi- 
cal of customary procedure. Never- 
theless, the layman, the general pub- 
lic, does look on such trials as, let us 
say, a test of how well customary pro- 
cedure holds up under stress.18 
An eminent trial lawyer, Lloyd 

Paul Stryker, made this observation 
concerning pre-judgment coverage of 
trials by newspapers, but it is equally 
applicable to the other media: 

The only place for a trial of a 
case is in the court room, and yet, 
how often do we see the newspapers 
trying the defendant on their own, 
independent of the court or jury. 
What is printed in the press is ulti- 
mately seen by the jury, no matter 
what judicial injunctions have been 
made.1® 
Pictures can and do mold public 

opinion. Those of us who followed 





14. 62 A.B.A. Rep. 851, 853. 

15. In the United States, the control of the 
judge over publicity given to the trial proba- 
bly does not extend to any conduct outside of 
the court room, or perhaps in the court house. 
The rule is otherwise in England. A few years 
ago in the Haigh murder case, an English 
newspaper referred to the defendant before 
trial as a “vampire”. Lord Chief Justice God- 
dard sent the editor to prison for three months 
and fined the company 10,000 pounds. The 
Lord Chief Justice went on to give this warn- 
ing to the directors of the company: 

“Let the directors beware; they know now 
the conduct of which their employees are 
capable, and the view which the court takes 
in the matter. If for the purpose of increasing 
the circulation of their paper they should 
again venture to publish such matter as this, 
the directors themselves may find that the 
arm of this court is long enough to reach 


on TV and in the press the Army- 
McCarthy hearings had this con- 
firmed more and more as each day 
passed. Those newspapers who fa- 
vored Senator McCarthy somehow 
managed to catch him with a sweet, 
angelic expression, while those who 
opposed him arranged to snap their 
shutters when the Senator's facial 
expression and heavy beard seemed 
to suit him admirably for compan- 
ionship with the late Al Capone.”° 


Another Problem... 
Partial Showings of Trials 


What would be the effect of the par- 
tial showing of a trial on television? 
Assume that a TV director with ten 
minutes of a trial to take has his 
choice between a photogenic blond 
witness for the prosecution and a 
dull uninteresting witness for the de- 
fense who rebuts the blond’s testi- 
mony, or both. Who will get the 
preference? And what TV-watching 
spouses of what jurors will tell their 
juror-spouses how to vote when they 
return home that night, despite the 
injunction of the court not to dis- 
cuss the case with anyone? 


On that subject, Jack Gould, New 
York Times columnist, has this to 
say: 

By then (a broadcast of the testi- 
mony of a prosecution witness only), 
the damage of a one-sided presenta- 
tion has been done, and TV would be 
powerless to rectify the imbalance.*! 
Likewise, C. A. McKnight, Editor 

of The Charlotte [North Caro- 
lina] Observer, wrote this about 
partial coverage of the desegregation 
issue: 

In part, this [misunderstanding of 
the Southerner’s dilemma] is be- 





them and to deal with them individually.” 

16. 62 A.B.A. Rep. 851, 858. 

17. The Press v. The Courts, Tue SarurpaY 
Review, October 15, 1955. 
18. By Slow Degrees, 

February, 1955. 

19. THe Art or Apvocacy, Simon and Schus- 
ter, (New York, 1954). Also to the effect that 
the printed word profoundly affects public 
opinion, see: Books THAT CHANGED THE WoRLD 
by Robert B. Downs, American Library Asso- 
ciation, 1956. 

20. In a contemporary article, Lire maga- 
zine had this comment to make on the hear- 


ArTtantic MOonrsLyY, 


ings: 

“If the [McCarthy-Army] hearings have 
proved anything to date, it is that court room 
procedure, with its strict rules on conduct 
and introducing evidence, is a most marvelous 
human invention.” 

21. New Yorx Sunpay Tres, March 13, 1956 
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cause newspaper, magazine, and ra- 
dio-TV coverage of the race story 
tends to single out the area of con- 
flict, which is more spectacular, and 
to minimize or even ignore areas of 
quiet constructive accomplishment.22 
Most newspapers make an honest 
attempt to cover both sides of a trial 
impartially. It is only the super-sen- 
sational case which draws the sob- 
sisters and the slant-writers from a 
few. Full coverage is an impossible 
task for the broadcasters except in a 
unusual case. Previous time 
commitments would necessitate only 
a partial broadcast. 


most 


Broadcasting part of a trial is like 
broadcasting part of a boxing-match. 
Both are events of conflict, the re- 
sults of which depend upon point- 
by-point progress. No juror who has 
heard less than the whole evidence is 
competent to vote on a verdict, and 
no boxing judge who has seen less 
than the entire match is competent 
to vote on the decision. No TV view- 
er who has seen less than the entire 
event is able to express an intelligent 
opinion on the eventual outcome. 

It is unfair, as has been done by 


some**, to compare broadcast of 
the court trial to the broadcast of a 
coronation, a presidential inaugura- 
tion, similar 
In these ceremonies there is 
no conflict—no search for truth amid 


a church service or 
event. 


a confusion of facts. The results are 
known in advance, and public opin- 
ion, no matter how strong, cannot 
alter those results. 


An Essential Right... 
The Right of Privacy 


Much has been said pro and con on 
the subject of the right of privacy of 
participants in a trial. I do not be- 
lieve a detailed review of it essential 
to this discussion. However, to sum- 
The 
claim that exposure in a public place 


marize the argument: media 
renders one subject to be photo- 
graphed and broadcast. The posi- 
tion of the supporters of Canon 35 
is that consent of the subject must 
first be obtained or there is an inva- 
sion of the right to be let alone. 


‘he lawyer members of the com- 
mittee on 


between 








co-operation 


press, radio, Bar, etc. had this to say 


in 1937: 


Pictures of the accused, taken with- 
out his consent, and of witnesses who 
are obliged to be present, often un- 
der circumstances of great emotional 
distress, seem to a majority of us to 
impose an unnecessary hardship up- 
on the doing of a duty which society 
commands. ... The accused is still 
protected by the presumption of in- 
nocence and would seem entitled not 
to be photographed without his con- 
sent merely because he is temporarily 
rendered unable to protect his own 
rights. Women and children, whose 
presence at a trial is compelled, are 
often humiliated by the thought that 
they are accidentally associated with 
the sordid details of a criminal trial. 
To a majority of your committee it 
seems an unjustifiable addition to 
their distress that they should be pho- 
tographed against their will, pictured 
in the press, and their personal ap- 
pearance and clothes made the sub- 
ject of gossiping comment. That 
there are witnesses who enjoy this 
kind of publicity is no justification 
for inflicting it upon those who shrink 
from it.?4 
If the argument of the media is 

valid, then proceedings of the grand 
and petit juries can be invaded, and 
the conferences of the District Attor- 
ney with informers would be legiti- 
mate news. And what about the 
mother giving birth in a public hos- 
pital assisted by employees paid by 
the public? Where shall the line be 
drawn??5 

favor of 
applying the doctrine of the right of 
privacy to court trials are the broad- 


Forceful arguments in 


casting of hearings of the Kefauver 
Committee type. There, 


witnesses 
22. Co.trer’s, June 22, 1956. 

23. The argument is that a courtroom is no 
more sacrosanct than a church. (Miller, note 
5, supra) 

24. 62 A.B.A. Rep. 851, 863. This right of 
privacy was respected in the recent decision 
of the Colorado Supreme Court permitting the 
photographing and broadcasting of trials in 
the discretion of the trial judge. The order 
reads in part as follows: 


“. . . Provided, however, that no witness or 
juror in attendance under subpoena or order 
of the court shall be photographed or have 
his testimony broadcast over his expressed 
objection. .. .” 


The media are already dissatisfied with the 
order after having hailed it as a major victory 
in their campaign. In a letter of transmittal of 
a copy of the Colorado decision, Robert D. 
Swezey, Chairman of the Freedom of Informa- 
tion Committee of the National Association of 
Radio and Television Broadcasters, said: 


“The Freedom of Information Committee 
believes that this limitation is both unneces- 
sary and discriminatory. It weakens the au- 
thority of the trial judge and deprives the 
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and lawyers alike were suspected of 
being wrongdoers and worse merely 
by virtue of their appearances before 
the committee. In effect, viewers 
said: “If they're not guilty, the Sena- 
tor would not have called them.” 


Service or Self-Interest? .. . 
The Motives of the Media 

If the media have no constitutional 
grounds for complaint because they 
all have free access to the courts now, 
isn't it legitimate to inquire as to 
their motives in seeking an extension 
of this right? 

The media have four functions: 
The dissemination of news (includ- 
ing educational news), the enter- 
tainment of the public, the editorial 
guidance of public opinion, and the 
conduct of a business in which it is 
hoped profits will be made. Which 
of the four functions is the primary 
concern of any member of the media 
group is unimportant except to note 
that the first three functions are usu- 
ally undertaken for the attainment 
of the fourth. 

In their arguments against Canon 
35, the media have emphasized the 
first function. It is submitted, how- 
ever, that what may be one man’s 
also be another’s enter- 
tainment, and that if the right is ex- 
tended, cases like the James and 
Romelle Roosevelt divorce and the 


news may 


Minot Jelke case would be consid- 
ered top-priority stuff. Where pho- 
tography and broadcasting have been 
permitted, murder and other crimi- 
nal cases appear to be deemed the 
most newsworthy.” If education as 





American public of the right to be informed 
by all media.” 


25. In an editorial on Wednesday, September 
1, 1954, the New Yorx Times said: 


“It is not always easy to draw a line be- 
tween the public's right to news and the in- 
dividual’s right to justice. Various methods 
have been proposed to achieve this end; and 
whatever their merits, we do not think any- 
thing is to be gained by the kind of violent 
name-calling that sometimes takes the place 
of argument when such proposals are dis- 
cussed.” 


26. The photographing and broadcasting of 
trials has been more extensive than many 
judges and lawyers believe. Recent examples 
are the George Sach murder trial at Portland, 
Oregon, in 1954, the Harry L. Washburn mur- 
der trial at Waco, Texas, in 1955, and the 
James and Romelle Roosevelt divorce case in 
California in 1954. The writer has made no 
effort to analyze the nature of the cases which 
have interested the media. It is submitted, 
however, that coverage of sensational cases 
only would be sought. Others would have no 
“news” value. 
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to court procedures, including the 
jury system, is the end, what about 
a nice quiet, quiet-title suit? No dis- 
tractions there. 

It is submitted that this is not the 
time to relax the principle of Canon 
35. No constitutional rights have 
been infringed or denied. We have 
the evidence of experts on both sides 
of the controversy that photography 
and broadcasting do affect their sub- 
jects, do affect public opinion, and 
do affect the results of trials. The 
question of the right of privacy of 


Stranger Picketing 
(Continued from page 820) 


ments;*?7 it summarized its holding 


in the Garner case as “a state may 


not enjoin under its own labor stat- 
ute conduct which has been made 
an ‘unfair labor practice’ under the 
federal statutes.” It also emphasized 
that its paragraph in the Garner 
decision that it is not only actions 
forbidden by the Taft-Hartley Act 
that state courts cannot enjoin, but 
also actions that are protected or 
condoned by that Act that cannot 
be enjoined by state courts.** And 
the Court further emphasized the 


37. Allen Bradley Local v. WERB, 315 US. 
740, injunction based on mass picketing up- 
held. International Union v. WERB, 336 U.S. 
245, recurrent work stoppages not protected 
by Taft-Hartley Act, and thus open to state 
eontrol; Algoma Plywood & Veneer Co. v. 
Wisconsin Employees Relations Board, 336 
U.S. 301, state allowed to forbid union shop 
clause, and United Construction Workers v. 
Laburnum, 347 U.S. 656, even though unfair 
labor practices were involved, state court ac- 
tion for damages allowed because Taft-Hart- 
ley Act has no provision for compensatory re- 
lief. And now in June, 1956, the Supreme 
Court held mass picketing to be within the 
state’s jurisdiction although also within the 
Board's jurisdiction, UAW v. WERB, 76 S. Ct. 
794 

38. The Garner paragraph quoted in Weber 
is: “The detailed prescription of a procedure 
for restraint of specified types of picketing 
would seem to imply that other picketing is 
to be free of other methods and sources of 
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parties, witnesses and court officials 
has not yet been resolved, except 
possibly by one lower court opin- 
ion.?7 

It is likewise submitted that in view 
of these facts, judges who do permit 
photography and broadcasting dur- 
ing trials do so at the risk of impair- 
ing the proper administration of jus- 
tice. 

In conclusion, the writer wishes to 
acknowledge his indebtedness to the 
following, among others, from whose 


point by saying in Weber: 


. . even if it were clear that no un- 
fair labor practices were involved, it 
would not necessarily follow that the 
state was free to issue its injunction. 
If this conduct [of the union] does 
not fall within the prohibitions of 
Section 8 of the Taft-Hartley Act, it 
may fall within the protection of Sec- 
tion 7, as concerted activity for the 
purpose of “mutual aid or protec- 
tion,.”"89 


Fifteen years of litigation since 
the Swing case determined that state 
courts could not enjoin organiza- 
tional or stranger picketing have re- 
sulted in the Swing doctrine in ef- 
fect being placed on an enforce-or- 


restraint. For the policy of the National Labor 
Management Relations Act is not to condemn 
all picketing but only that ascertained by its 
prescribed processes to fall within its prohibi- 
tions. Otherwise, it is implicit in the Act that 
the public interest is served by freedom of 
labor to use the weapon of picketing. For a 
state to impinge on the area of labor combat 
designed to be free is quite as much an ob- 
struction of federal policy as if the state 
were to declare picketing free for purposes 
or by methods which the federal act pro- 
hibits 

39. This was re-emphasized recently (Feb- 
ruary, 1956) in the “piggy back” case, Local 
No. 25 v. New York, New Haven, and H.R. 
Co., 76 S. Ct. 227, where the Supreme Court 
said: “As we noted earlier, respondent's 
amended complaint alleged violations of the 
Act. Whether the Act was violated or wheth- 
er, as respondent now claims, it was not, is, 
of course, a question for the Board to deter- 
mine. Even if petitioner’s conduct is not pro- 









writings and speeches he has liber 
ally borrowed: Judge Harold R. Me 
dina, of New York; Judge Philbrick 
McCoy, of California; Judge Flor 
ence Allen, of Ohio; Judge George 
H. Boldt, of Washington; William 
T. Gossett, of Michigan; Glenn R 
Winters, of Illinois; Edwin M. Otte: 
bourg, of New York; and Wayland B 
Cedarquist, of Illinois. 


27. U.S. v. Kleinmann, 107 F. Supp. 407 
(1952), where the refusal of a witness to testi- 
fy before the Kefauver Committee in the 
presence of cameras was held justified 


not basis as the state sees fit. But 
now in Garner and Weber, the fed 
eral board seems to have been given 
exclusive jurisdiction over this ac 
tivity , thus again banning state court 
injunctions against such picketing.*® 
Does this end state court injunc 


tions cr open the door to many 
more years of litigation? 
The latter seems certain as the 


Garner case was decided three years 
ago and differing interpretations of 
it are being issued by state courts, 


while even the Weber case leaves 


difficult questions to be determined 
by further litigation. 


hibited by Section 8 of the Act, it may come 
within the protection of Section 7, in which 
case the state was not free to enjoin the con- 
duct.” And the Supreme Court quoted with 
approval its statement in the Weber case as 
follows: “But where the moving party itself 
alleges unfair labor practices, where ‘he facts 
reasonably bring the controversy within the 
sections prohibiting these practices and where 
the conduct, if not prohibited by the federal 
Act, may be reasonably deemed to come with- 
in the protection afforded by that Act, the 
state court must decline jurisdiction in def- 
erence to the tribunal which Congress has se- 
lected for determining such issues in the first 
instance.” 

40. Also see United Mine Workers v. Arkan- 
sas Oak Flooring Company, 76 S. Ct. 559, where 
in April, 1956, the Supreme Court again held 
that a State may not prohibit peaceful picket- 
ing in a case affecting interstate commerce be- 
cause a “state may not prohibit the exercise 
of rights which the federal Acts protected” 
citing Weber and Garner. 
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There are two obvious questions 

‘ft which will open the door for 
lany years to further litigation on 
tranger picketing. The first of these 
is—which forum, state court or fed- 
eral labor board, determines wheth- 
er the Taft-Hartley Act prohibits or 
condones stranger picketing. For 
instance, in Ohio, in the Grimes & 
Hauer case,*! the injunction against 
picketing was dissolved by the Su- 
preme Court of Ohio on the basis 
of the precedent of the Garner case, 
the court saying that the facts show 
“a question of unfair labor prac- 
tices."” Thus, there must be further 
litigation in Ohio to determine “the 
question of unfair labor practices”. 
What if the Labor Board dismisses 
the charges? Does this mean that un- 
der Weber, picketing is “protected 
activity?”’*2 What if an Ohio court 
holds that the picketing violates the 
laft-Hartley Act? And then the La- 
bor Board later determines other- 
wise?** Or are all stranger picketing 
of interstate firms within the Labor 
Board jurisdiction and completely 
without the jurisdiction of state 
courts? These questions are all being 
litigated. 

In Wisconsin, the Supreme Court, 
on facts showing that the picketing 
of a store was for the purpose of 
influencing prospective customers 
not to purchase a certain brand of 
stockings because the union had a 
quarrel with the manufacturer of 
such products, held this “product 
picketing” was clearly not banned 
by the Taft-Hartley Act, nor by any 
Labor Board decision, and, there- 
lore, the court said the Garner de- 
cision gave it leeway to hold that 
the state courts could and should 
ban such picketing.** 

In Louisiana, the Supreme Court 


41. 163 O.S. 372. 
-. The Labor Board itself has not issued a 
sion on this except that in 1948, it upheld 
1 trial examiner who ruled stranger picketing, 
where a union shop had been requested, was 
an unfair labor practice. Local 74, United 
Brotherhood of Carpenters, 80 NLRB 533. In 
Administrative decisions since then, including 
ne in 1955, the Genera] Counsel of the Board 
as refused to issue complaints against such 
eting. See Administrative Decisions, Case 

Yo 739, Case No. 1069, Case No. 1132, as typi- 


For instance, the 8th Federal Court of 
Appeals held that the state court has jurisdic- 
t to enjoin unless the NLRB accepts juris- 
on. Swift & Company v. NLRB, 30 L.C 
9 


69 








held as Weber indicated that the 
state courts cannot enjoin picket- 
ing for a union shop, even though 
a union shop contract violates a state 
right-to-work law, the court saying 
that union shop situations are spec- 
ifically covered in the Taft-Hartley 
Act and only federal law can gov- 
ern. 

In Kentucky, the Supreme Court 
held that a lower court, which had 
permanently enjoined the union 
from picketing the premises of an 
employer on the ground that picket- 
ing was being conducted for the un- 
lawful purpose of coercing the em- 
ployer to compel his employees to 
become members of the picketing 
union, had the “right and duty to 
vacate the permanent injunction” 
because “the Garner case removed 
the power to issue an injunction on 
that ground”.*¢ 

Thus, where the violation of Taft- 
Hartley is clear, the state courts 
are refusing injunctions. Where a 
violation is not clear or after the 
Board refuses to ban the picketing 
on the ground that no unfair labor 
practices were committed, the courts 
so far are refusing to intercede. 

For instance, in Delaware, peace- 
ful organizational picketing of an 
interstate employer was held to be 
solely a matter for the Labor Board, 
even though purposes other than 
organizing were found.‘ 


While in Louisiana, an interstate 
employer, faced with picketing by a 
union seeking a contract covering 
one truck driver, was refused Labor 
Board election since one worker is 
not a proper bargaining unit, and 
was refused Labor Board relief from 
the picketing, since there was no 
violation of the Taft-Hartley Act. 
He then asked a state court to en- 


44. Milwaukee Boston Stores v. American 
Federation of Hosiery Workers, 69 N.W. 2d 762. 

45. Gulf Shipside Corp. v. Manny Moore, 27 
L.C. 69,101. In Missouri, the Supreme Court on 
a writ of mandamus directed a lower court to 
dissolve a non-appealable restraining order on 
the ground that interstate commerce was in- 
volved and the lower court was “failing to 
fulfill its legal obligation to respect the 
NLRB’s exclusive jurisdiction”, Meatcutters 
& Butcher Workmen v. Johnson, 286 P. 2d 182. 
See also Kansas Supreme Court holding, Kaw 
Paving Co. v. Engineers Local 101, 290 P. 2d 
110 for the same result and with exhaustive 
list of like holdings. 

46. National Electric Service Corp. v. Dis- 
trict 50 United Mine Workers of America, 297 
S. W. 2d 808. See also Teras Construction Co 
















join the union, but was told the 
matter was one solely for the Labor 
Board. The state supreme court has 
affirmed this ruling.‘ 


And in a case involving picketing 
of the same type, the California Su- 
preme Court said a state court could 
not act merely because the Labor 
Board had dismissed an election 
petition for lack of representation 
claims by unions.*® 


The Michigan Supreme Court 
agreed with the ruling in the above 
case when it said jurisdiction was 
not conferred upon a state court by 
a Labor Board regional director's 
refusing to issue a complaint be- 
cause a dispute did not violate the 
Taft-Hartley Act. 

So, to this date, when the purpose 
of the picketing raises a question of 
unfair labor practices, the state 
courts are granting that the Labor 
Board has exclusive jurisdiction. 

The second question left com- 
pletely undetermined by the federal 
Supreme Court line of decisions on 
the pre-emption question was,— 
which forum, the Labor Board or 
the state courts—should decide 
whether a firm is in interstate as con- 
trasted with intrastate commerce. 
This is an important problem as it 
decides whether state policy or the 
Taft-Hartley Act is the controlling 
factor in these cases and here again 
the subject is wide open for Titiga- 
tion. Years ago in NLRB vy. Fain- 
blatt,®* the Supreme Court held that 
where any amount of goods crossed 
the state lines, whether directly or 
indirectly, interstate commerce is af- 
fected and the Board has jurisdic- 
tion. But, the Board itself has for 
a long time determined its own juris- 
dictional standards on a much more 
v. Hoisting & Portable Engineers Local, 286 P 
2d 160, where Supreme Court of Kansas in 
ordering injunction to be dissolved on basis of 
Garner, made the findings that the Labor 
Board had jurisdiction and the Taft-Hartley 
Act prohibited the picketing. 

47. Avon Products Inc. v. Highway Truck 
Drivers, Del. Chan. Ct., 118 A. 2d 476. 

48. Mississippi Valley Electric Co. v. Team- 
sters Local 270, La. Sup. Ct., 85 So. 2d 22. 

49. Benton Inc. v. Painters Local Union No. 
333, 291 P. 2d 13. 

50. Holman v. Industrial Stamping & Manu- 
facturing Co., 74 N.W. 2d 322. See also Gray- 
bar Electric Company v. AIE Union Local 618, 
287 S. W. 2d 794, a like decision by Missouri's 


Supreme Court in February, 1956. 
51. 306 U.S. 601. 
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Stranger Picketing 


restrictive basis than allowed in 
Fainblatt. And the Board can al- 
ways change those standards as it did 
during 1954. Therefore, litigation 
is required as to whether the Fain- 
blatt doctrine of interstate com- 
merce or the Board’s own change- 
able jurisdictional standards are the 
ones which would give or take away 
the state court’s jurisdiction to issue 
injunctions in these matters. 

In Texas, a court of appeals took 
judicial notice of the Board's juris- 
dictional standards said that 
any picketing of an employer not 
meeting those standards can be en- 
joined by state courts,5? and the 
Texas Supreme Court upheld a 
picketing ban after the Labor Board 
informally ruled it would not take 
jurisdiction.*® 

In New York, the Supreme Court, 
Appellate Division, had before it a 
situation where it was not clear from 
the Labor Board’s prior decisions 
whether it would or would not take 
jurisdiction over 2 


and 


local taxi com- 
pany. The court said that inasmuch 
as the situation was not clearly de- 
fined, it would hold that the courts 
should not enjoin.** 

In Michigan, the courts are in 
conflict. An appellate court in the 
Satin case,®5 held that if, under the 
Board's published policy, it would 
not take jurisdiction, the _ state 
courts could enjoin and in that 
case, it did. However, another Mich- 
igan appellate court, in the Univer- 
sal Car case,5® held otherwise when 
it was presented with facts showing 


52. Dallas General Drivers v. Jax Beer Co., 
276 S.W. 2d 384. 

53. Cain, Brogden 
285 S.W. 2d 942. 

54. State Labor Board v. Wags Transporta- 
tion Company, 26 L.C. 68,754. 

55. Satin Inc. v. Local 445, 26 L.C. 68,508. 

56. Universal Car & Service Co. v. IAM, 27 
L.C. 68,825. 

57. Retail Clerks v. Your Food Stores, 225 
F. 2d 659. See also Food Basket Inc. v. Amal- 
gamated Meat Cutters, Kentucky Circuit Ct. 
29 L.C. 69,561. 

58. Garman v. San Diego Building Trades 
Council, 291 P. 2d 1. Cert. granted May 7, 1956, 
by U.S. Supreme Court and Solicitor General 
asked to file brief for NLRB and this case 
was bracketed with Amalgamated Meat Cut- 
ters Union v. Fairlawn Meats, 99 O.A. 517, 
where Ohio Court granted an injunction on 
the ground the Labor Board, under present 
standards, would not accept jurisdiction. 

59. For instance, the Louisiana Supreme 
Court in June, 1955, in Arkansas Oak Flooring 
Co. v. United Mine Workers, 28 L.C. 69,386 
Rev. and rem. by U.S. Supreme Court (76 S. 
Ct. 559); see footnote 40 held peaceful picketing 
for recognition by a union to be illegal 


& Cain v. Teamsters, 
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that under former standards, the 
Labor Board accepted jurisdiction 
over retail car dealers, but by cur- 
rent standards declines jursdiction 
over such dealers. This Michigan 
court, in this case, faced stranger 
picketing of a car dealer and held 
that the Board had jurisdiction 
whether it accepted it or not and 
that the state court, therefore, can- 
not enjoin even though such stran- 
ger picketing was against the public 
policy of the state. Soon after- 
wards, the Court of Appeals for the 
Tenth Circuit, took the same posi- 
tion as the Michigan court in the 
Universal Car case, citing with ap- 
proval the Michigan Court’s state- 
ment that jurisdiction must be based 
on “actual jurisdiction” of the 
Board, not on “day to day, or month 
to month, discretionary exercise of 
jurisdiction by the Board.” The 
Tenth Circuit further held that 
where the Labor Board has jurisdic- 
tion, such jurisdiction cannot be 
vested or revested in a state court 
by the Board’s refusal to act. It can 
only be done by the Board's form- 
ally ceding jurisdiction pursuant to 
the requisite provision of the Taft- 
Hartley Act.5*7 But in California, 
the Supreme Court held that after 
the Board declines jurisdiction on 
commerce grounds, state courts may 
enjoin.** 

Thus, two difficult problems are 
left open for litigation under the 
Garner and Weber decisions. One— 
which forum, state court or Labor 
Board, determines whether the Taft- 


when the union was not in compliance 
with the portion of the Taft-Hartley Act 
requiring non-Communist affidavits to be 
filed by union officers. This Court reasoned 
that the employer was under no duty by law 
to recognize such a union which could not use 
Labor Board procedure to be certified. That, 
therefore, the Labor Board could not have 
jurisdiction as in the Garner case and, thus, 
the union was using “unlawful” means and 
could be enjoined. Apparently “unlawful” 
here is used in a sense of not being specifically 
lawful. For another of these cases tending to 
hold picketing per se illegal, see Morgan Mill 
Work Company v. Highway Truck Drivers, 
115 A. 2d 709, where a New Jersey Chancery 
Court held that picketing was illegal unless 
the union had a “meritorious defense’’. The 
union’s defense was that the company had 
committed unfair labor practices so the court 
postponed the injunction hearing to enable the 
union to file unfair labor practice charges 
against the company with the Board. Later the 
Company showed the Court that the Labor 
Board had dismissed the charges “for want of 
sufficient evidence” and the Court then issued 
a permanent injunction against the picketing. 








Hartley Act prohibits or condones 
stranger picketing, and, two—which 
of these forums decides whether a 
firm is in inter- or intrastate com- 
merce, and other litigious problems 
are appearing.®® And this litigation 
concerns only the cases where at 
least a question of interstate com 
merce is involved as Garner and 
Weber only apply in that field. For 
no matter how wide or how narrow 
the Labor Board’s jurisdiction is 
finally determined to be there re- 
mains the field excluded from the 
Board's jurisdiction under such ulti- 
mate determination and in this en- 
tire field of intrastate commerce, the 
litigation must continue to deter- 
mine whether, by asserting “public 
policy” to be against stranger pick- 
eting, (whether to “organize” or to 
obtain a contract, or to advertise) 
state legislatures and courts can ren- 
der innocuous, with the acquiescence 
of the Supreme Court itself, the 
rights granted unions by the Su- 
preme Court decisions in Thornhill 
v. Alabama; Carlson v. California; 
AFL v. Swing and Cafeteria Em- 
ployees Union vy. Angelos.®° 

So the litigation on stranger pick 
eting, thought ended by Swing, in 
1941, continues on and on. Whether 
it will ever end at this point seems 
doubtful because, as the Supreme 
Court pointed out in the Weber 
case, “this penumbral area can be 
rendered progressively clear only by 
the course of litigation”. Pity the 
lawyer who must explain this to 
clients. 
These courts in affirming ‘stranger picketing to 
be per se illegal have completely turned the 
coin and are, it seems, simply ignoring entire- 
ly the theory behind the decisions of Thorn- 
hill, Carlson, and Cafeteria Employees Union, 
that the “means” or “purpose” must be illegal 
for state courts to ban stranger picketing. 

60. In Illinois, a union contemplating pick- 
eting a company wrote the company a letter 
stating that it did not wish to sign a contract 
with the company and it did not wish to 
organize the company’s employees, that it 
was going to picket solely to advertise 
the establishment’s non-unionism to the public 
The Illinois Appellate Court, when the case 
came before it, (Simmons v. Retail Clerks, 125 
N.E. 2d 700) held that the union’s letter proved 
its purpose to be picketing for advertisement 
only and, that, therefore, it was not enjoin- 
able, under Illinois state policy against pick- 
eting for recognition or a contract. To the 
same effect, see Graybar Electric case, cited 
footnote 50, when similar letter proved “pur- 
pose”. However the Union letter in Graybar 
stated it was picketing “to organize” by con 


vincing employees that the public preferred to 
patronize union establishments. 
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Should Canon 35 Be Amended? 





| Situation Available 
| CHEMICAL PATENT ATTORNEY 


| An established and progressive chem- 
| ical firm in the Boston area offers a 
| challenging opportunity for a Patent 
| Attorney or Agent whose qualifica- 
| tions should include training in Chem- 
istry or Chemical Engineering. Experi- 
ence is desirable but not necessary. 


The duties of this position include 
maintaining a continuous search for 
invention in research accomplishment 
and the preparation and prosecution 
of patent applications. 

Liberal employee benefit programs in- 
cluding Pension, Deferred Profit Shar- 
ing, Group Life, Hospital and Surgical 
Plans. 

In replying please furnish detailed 
résumé of experience, education and 
salary requirements. Box 6S-9. 











Should Canon 35 Be Amended? 
Continued from page 837) 

writings of Charles Dickens—fiction- 
entertainment—have often been 
credited with the reform of judicial 
administration in England; when the 
laymen of that country, frustrated 
and disillusioned by the inaction of 
judges and lawyers, proceeded, them- 
selves, to secure the necessary legis- 
lative reforms. 


Broadcasting... 

An Information Medium 

But it is not necessary to rely upon 
the applicable law, as_ heretofore 
stated, to meet the argument. Broad- 
casting is not only an entertainment 
medium, but a news and informa- 
tion medium in every sense. It brings 
to the people newscasts, religious 
services, sports, public events, finan- 
cial news, news of labor and business, 
political discussions, education, com- 
edy, advertising, drama and many 
other special features. In all these 
respects broadcasting shares, and 
serves, a common public interest 
with the press and does it so well 
and so entertainingly that there are 
over thirty-seven hundred radio and 
television stations in this country 
bringing programs to over one hun- 
dred thirty million receiving sets in 
use by the people of the United 
States. 

Hundreds of broadcasting stations 
are co-operating with educational 
institutions in preparing and distrib- 
uling programs which supplement 
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the formal classroom and laboratory 
Successful teachers know 
that effective education must contain 
elements of entertainment which 
whet the imagination and satisfy the 


exercises. 


curiosity of students. The best hope 
for greater understanding of govern- 
ment by our people, and more intel- 
ligent participation therein by them, 
lies in the still wider use of broad- 
casting. 

Another legal argument in sup- 
port of Canon 35 is based upon the 
assumed violation of the “right of 
privacy” of participants in the trial. 
Some statements upon the subject as- 
sume a constitutional basis for such 
a right. To the extent that the 
Fourth Amendment bars the use, in 
federal courts, of evidence obtained 
by means of illegal search and sei- 
zure, and to the extent that the Fifth 
Amendment protects a person from 
being compelled to be a witness 
against himself, a measure of pri- 
vacy is insured to an accused person. 
However, the full extent of that pro- 
tection is that, upon proper objec- 
tion made to evidence offered, it will 
be excluded if it was illegally ob- 
tained; and that, if the witness de- 
clines to answer a question which 
would force him to be a_ witness 
against himself, he will not be re- 
quired to answer. Obviously, neither 
of these the 
bringing of the person to trial or 
the reporting of court proceedings 
which attend such a trial. 


provisions prevents 


The argument that a right of pri- 
vacy derives from the due process 
clause has also been rejected by the 
Supreme Court. (Public Utilities 
Commission v. Pollak, 343 U.S. 451, 
461, 464-5. Cf. American Communi- 
cations Assn. v. Douds, 339 U.S. 382, 
401) Although the due process 
clause reaches back into the com- 
mon law for definition, as to its 
meaning and its scope, it avails noth- 
ing in the present controversy, be- 





cause the right of privacy, as here 
contended for was unknown to the 
common law. (Elmhurst v. Pearsen 
et al.,153 F. 2d 467, Sidis v. F-R Pub. 
Corporation, 113 F. 2d 806, 809, 
Donahue v. Warner Bros. Pictures, 
194 F. 2d 6, 11-12.) Instead it is a 
thing of comparatively recent origin 
(Warren and Brandeis, The Right 
to Privacy, 4 Harvarp Law REVIEW 
193) which depends upon one of 
three bases, breach of contract, 
breach of trust, or constitutional or 
statutory enactment. It is not nec- 
essary to analyze or annotate these 
three bases because under whichever 
one is followed in a given state, 
there is no right of privacy in the case 
of a person who becomes the subject 
of a legitimate news event, portrayed 
by one of the media of public infor- 
mation, whether that person be a 
willing or unwilling participant in 
the event. This is particularly true of 
a public event, and even more espe- 
cially of a public governmental pro- 
ceeding. In California, where the 
right of privacy is recognized to some 
extent, the Supreme Court of that 
State has held that freedom of ex- 
pression applies with equal force to 
news publications and entertainment 
features, and that the right of pri- 
vacy, in the sense of being protected 
from undesired publicity is not ab- 
solute, but must be balanced against 
the public interest in the dissemina- 
tion of news and information, con- 
sistent with the democratic processes 
under Article I, Section 9 of the Cal- 
ifornia Constitution guaranteeing 
freedom of speech and of the press; 
and that the right of privacy may 
not be extended to prohibit any pub- 
lication of matter which may be of 
public or general interest. (Gill v. 
Hearst Pub. Co., 1953, 40 Cal. 2d 224, 
253, P. 2d 441) 

In a recent United States Court of 
Appeals case, interpreting a Utah 
statute in its application to a motion 
picture, the Court stated: “If the 


September, 1956 * Vol 42 889 















Should Canon 35 Be Amended? 


statute undertook to restrict or for- 
bid the publication of matters edu- 
cational or informative or strictly 
biographical in character, or the dis- 
semination of news in the form of a 
newsreel or otherwise, it would be 
open to challenge on the ground of 
objectionable restraint upon the 
freedom of speech and press.” Dona- 
hue v. Warner Bros. Pictures, 194 F. 
2d 6, 13. In the recent case of Elm- 
hurst v. Pearson, 153 F. 2d 467, de- 
cided by the United States Court of 
Appeals for the District of Columbia 
Circuit, it was held that a radio news 
commentator was privileged to dis- 
cuss the private life of a person on 
trial as a defendant in a criminal 
case; that the defendant's misfortune 
in being a defendant in such a case 
made him the object of legitimate 
public interest and destroyed any 
right on his part “to be let alone”. 
Perhaps the confusion which has 
persuaded some authors to make 
this “right of privacy” argument re- 
sults from the fact that the use of 
pictures is involved in both tele- 
vision and news photography—al- 
though this would not explain ob- 
jection to radio. In any event, the 
preceding analysis of the subject is 
equally applicable here. A careful 
search of the authorities has failed 
to reveal a single case which has 
applied the right of privacy concept 
to the communication of news con- 
cerning a public trial, by means of 
photography or otherwise. 


A Public Trial... 
A Personal or Public Right? 


Another favorite argument in sup- 
port of Canon 35 is that, because the- 
right of a defendant in a criminal 
case to a public trial is guaranteed 
by the Sixth Amendment, the right 
has no existence otherwise in either 
civil or criminal cases; that it is a 
right exclusively of the defendant 
and not of the public; that it may be 
waived by the defendant, in which 
case the public can be excluded from 
the trial; that, if the defendant elects 
to have a public trial, the judge may 
control the admission or exclusion of 
persons from the courtroom in his 
absolute discretion. This argument 
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cannot stand up under analysis. 


Although the Sixth Amendment 
does guarantee to an accused person 
in a federal court, the right to a pub- 
lic trial, that is not, by any means, all 
the law upon the subject. The Ninth 
Amendment provides, “the enumer- 
ation in the Constitution of certain 
rights shall not be construed to deny 
or disparage others retained by the 
people.” One of the most precious 
rights of the people is that of public 
trials; a right which has been recog- 
nized by the common law since the 
demise of Star Chamber. The ex- 
planation given by such authorities 
as Blackstone, Bentham, and later 
Wigmore, for turning the light on 
court proceedings revealed concern 
for the public interest even more 
than for the interest of an accused 
in a criminal case. 


These authorities explained that 
the public interest required that the 
people should see and hear court 
proceedings in order that they might 
know how the participants—includ- 
ing the judges—behaved themselves, 
thus learning about their govern- 
ment and acquiring confidence in 
their judicial remedies; that it was 
in the public interest—in all classes 
of cases—that the witnesses should 
give their testimony in public, in 
order that key witnesses, unknown to 
the parties, might be induced there- 
by voluntarily to come forward and 
give important testimony; that wit- 
nesses, knowing they were subject to 
the attention and scrutiny of the 
public at large, would be more apt 
to tell the truth. There was no in- 
tention of preventing accused per- 
sons or witnesses from being “dis- 
tracted” by such scrutiny. On the 
contrary, it was highly desirable that 
they should be aware that the world 
at large—limited in those days by 
the capacity of the courtroom—was 
watching them and checking the 
truth or falsity of their testimony. 
(3 BLACKSTONE COMMENTARIES, Ch. 
22, Sec. 496 *373; BENTHAM, RATION- 
ALE OF JupDICIAL Evipence B.II, Ch. 
X (1827) ; 6 WicMorE ON EvIDENCE, 
3d Ed. (1940) Sec. 1834; Cf. Re Oli- 
ver, 333 U.S. 257, 270, 286, 92 L. ed. 
682, 692; 3 Story, Const. 1785) . 


When the Sixth Amendment was 
written, it picked up only one of the 
reasons for public trials and speci 
fied that the accused should benefit 
therefrom. There was no intention 
to deny other benefits or other rights 
and, no doubt, when some members 
of the Convention called attention to 
the maxim of legislative interpreta- 
tion expressio unius est exclusio al 
terius—the expression of one thing 
implies the exclusion of another— 
the delegates were careful to avoid 
such an interpretation, by writing 
the Ninth Amendment. 

Attorneys for accused persons have 
been zealous in urging the right of 
public trial, in their behalf. Judges 
have been solicitous of the rights of 
defendants and many decisions have 
been written in interpretation of the 
Sixth Amendment. As too frequently 
happens, the rights of the people, 
generally, are not presented to the 
courts. Perhaps this is the reason why 
there are so few reported cases, 
which define or explain the right of 
the people that trials in their courts 
shall be public. Perhaps the reason is 
to be found in the general assump- 
tion—upon the part of lawyers and 
judges familiar with the common 
law—that this right of the people, 
and the reasons for it, are so well 
understood as to make such defini- 
tion or explanation unnecessary. 

Fortunately there is a compara- 
tively recent decision of the Supreme 
Court of the United States which 
states the right of the people bluntly 
and succinctly. In Craig v. Harney, 
331 U.S. 367, 374, the Court said: “A 
trial is a public event. What trans 
pires in the courtroom is public 
property. . . . Those who see and 
hear what transpired can report it 
with impunity. There is no special 
perquisite of the judiciary which en 
ables it, as distinguished from othe! 
institutions of democratic govern: 
ment to suppress, edit or censor 


1. Re Oliver, 333 U. S. 257, 266, footnote 21 
“The secrecy of the ecclesiastical courts and 
the civil law courts was often pointed out by 
commentators who praised the publicity of the 
common law courts. ... The English common 
law courts which succeeded to the jurisdiction 
of the ecclesiastical courts have renounced al 
claim to hold secret sessions in cases formerly 
within the ecclesiastical jurisdiction even i 
civil suits. See Scott v. Scott (1913), AC 


(Eng.) 417 Ann. Cas. 1913 E 614-H.L.” 
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vents which transpire in proceed- 
ngs before it.” The right of the peo- 
le in this respect was recognized 
more recently in the opinion of Mr. 
justice Frankfurter, in Maryland v. 
Baltimore Radio Show, 338 U.S. 912, 
920: “One of the demands of a demo- 
cratic society is that the public 
should know what goes on in courts 
by being told by the press what hap- 
pens there, to the end that the public 
may judge whether our system of 
criminal justice is fair and right.” 
What a travesty it would be if ac- 
cused persons had power, by virtue 
of the Sixth Amendment—perhaps 
with the connivance of pliant judges 

to close the courts of the people by 
waiving public trials; thus prevent- 
ing them from judging “whether our 
system of criminal justice is fair and 
right.” Recognizing these dangers, 
the Court of Appeals of Ohio re- 
cently allowed a writ of prohibition 
to prevent enforcement of an order 
excluding the public from a crimi 
nal trial; stating that while the de- 
fendant could waive his constitu- 
tional right to a public trial, and had 
done so, he could not waive the 
right of the people to insist upon a 
public trial. (E. W. Scripps Co. v. 
Fulton, Ohio App. 125 N.E. 2d 896) . 

In summary, the effect of the argu- 
ment, thus made in support of Can- 
on 35, would be that the Sixth 
Amendment not only guaranteed to 
accused persons the right of public 
trial, but, also, abolished the corres- 
ponding right of the people; thus 
giving to the Sixth Amendment sta- 
tus superior to the Ninth and Four- 
teenth. At this point, obviously, the 
argument reduces itself to an absurd- 
ity. Presumably, no one would open- 
ly support such a proposition. There 
ire many rights not found in the 
first eight Amendments—or in the 
riginal Constitution itself—which 
ire recognized daily in our courts. 
rhe well-known right of self-defense 
is a good example. Ironically, an- 
other is the very right of privacy 
which has been projected as an argu- 
ment in favor of Canon 35. 

it is significant, in this connection, 
that the Supreme Court established 
the right of an accused person to a 








public trial in a state court, not 
upon the authority of the Sixth 
Amendment, but rather of the due 
process clause of the Fourteenth 
Amendment, which in turn looked 
to the common law and to the his- 
torically universal practice in the 
United States. (Re Oliver, 333 US. 
257) . 

In Wolf v. Colorado, 338 U.S. 25, 
27, the Supreme Court said that due 
process “is the compendious expres- 
sion of all those rights which the 
courts must enforce because they are 
basic to our free society.” In Powell 
v. Alabama, 287 U.S. 45—as well as 
in a number of later cases—the Su- 
preme Court has upheld the right of 
an accused to the benefit of counsel 
in state courts not because of the 
Sixth Amendment, but because un- 
der the due process clause of the 
Fourteenth Amendment “the right 
involved is of such character that it 
cannot be denied without violating 
those fundamental principles of lib- 
erty and justice which lie at the base 
of all our civil and political institu- 
tions’. 


It would be hard to find language 
more appropriate to describe the 
right of the people to see and hear, 
and know, what goes on in their 
courts, than “those fundamental 
principles of liberty and justice 
which lie at the base of all civil and 
political institutions” and ‘which 
the courts must enforce because they 
are basic to our free society’. The 
broadcasters respectfully contend 
that the best and most effective way 
to let the public know what goes on 
in courts is by radio and television 
broadcasting. 

A similar argument is made with 
respect to civil cases where, it is said, 
there should be no requirement of 
public trial, on the theory that the 
controversy is solely one of private 
interest, between private individuals, 
concerning their private affairs. This 
point is covered also by the authori- 
ties previously cited to show the com- 
mon law and practice with respect 
to public trials and their incorpora- 
tion into the law of this country 
through the due process clause of 
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the Fifth and Fourteenth Amend- 
ments. 

Of equal importance perhaps is 
this disturbing revelation of failure 
to comprehend the nature of our 
Government. The idea that the court 
when trying a civil case is a sort of 
country club—to which only the priv- 
ileged members of the licensed Bar 
can come and bring their clients— 
completely repudiates the funda- 
mental concept of the court as one 
of the three branches of government, 
a branch of the government which 
is intended for the service of all the 
people, which is supported by the 
taxes paid by all the people, which 
is presided over by judges elected by 
the people, in buildings erected up- 
on public land, from public funds, 
whose supporting personnel is paid 
from public funds, and to which 
other persons not necessarily privy to 
the affairs of the litigants may be 
required to come as jurors or as wit- 
nesses, upon subpoenas issued by the 
court, to help solve the so-called 
private controversies. 


The argument was answered by 
the Supreme Court in Craig v. Har- 
ney, previously cited. But it is well 
for us to keep always in mind the 
much sharper injunction of Chief 
Justice Stone, in New York Central 
R.R. Co. v. Johnson, 279 U.S. $10, 
318-319, where he said: 


. a trial in court is never, as re- 
spondents in their brief argue this 
one was “purely a private controver- 
sy . . . of no importance to the pub- 
lic.” The State whose interest it is 
the duty of the court and counsel 
alike to uphold, is concerned that 
every litigation be fairly and impar- 
tially conducted. . . . The public in- 
terest requires that the court of its 
own motion, as is its power and duty, 
protect suitors in their right{s]. . . . 
The occasion seems appropriate to 
remind counsel that the attempted 
presentation of cases without ade- 
quate preparation, and with want of 
fairness and candor, discredits the bar 
obstructs the administration of 
justice. 


and 


\ non-legal argument, closely re- 
lated to the one previously dissected, 
is that the desire to broadcast public 
trials is motivated, merely, by a de- 
sire to satisfy “the morbid curiosity 
of idle, vulgar people”. No doubt 
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the same argument was made when 
the abolition of Star Chamber was 
being debated; and much more eas- 
ily rationalized in those days because 
Star Chamber was peculiarly and 
particularly the King’s court. Pre- 
sumably, this point of view will con- 
tinue to find expression by a few 
lawyers and judges, even though the 
hope of restoring a monarchy or 
other autocratic form of government 
might not find open advocacy. 

In response to this argument, the 
broadcasters find themselves playing 
the traditional role of the free press 
in insisting and explaining that in 
this country the courts belong to the 
people; that under our democratic 
concept of a republican form of gov- 
ernment, the people must be contin- 
ually informed about the function- 
ing of our courts as well as the other 
branches of government. It is highly 
inconsistent to complain of the ig- 
norance and apathy of voters; then, 
deliberately to close the sources of 
information; thus making it impossi- 
ble for them to see and know. We 
should be grateful for any evidence 
of curiosity upon the part of our 
people concerning the operations of 
government. Particularly, this would 
seem to be true of lawyers and judges 
who work so laboriously to enlist the 
interest and efforts of laymen in im- 
proving the administration of jus- 
tice. 


Trials Should Be Public... 
A Clear Mandate of the Law 


The position of the broadcasters with 
respect to the foregoing arguments 
is that in view of the clear mandate 
of the law, the trial of all cases, crim- 
inal and civil, should be public; ex- 
cept for special cases, or parts of par- 
ticular cases where the welfare of 
children or other such considera- 
tions may be involved. Broadcasters 
recognize that large discretion must 
be vested in and exercised by the 
trial judge, in order to insure orderly 
procedure in the courtroom and to 
exclude any offender who will not 
respect the constitutional mandate 
of due process, which requires such 
orderly procedure. 
The broadcasters 
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whenever a trial is public, they have 
as much right to be present and re- 
port the news thereof as any other 
medium of communication. They 
have expressed their willingness— 
when the question has been raised— 
to enter into pooling agreements 
which make it unnecessary to bring 
excessive equipment into the court- 
room; and, in other ways to abide by 
“ground rules” imposed by the trial 
judge in advance of the trial. 

Broadcasters do not disparage in 
any way the other media of com- 
munication. Instead, they insist that 
all the media have an equal right to 
be present and to report—each in its 
own way—the proceedings of the 
court; provided they comply with 
instructions of the trial judge as to 
the “ground rules’ necessary to in- 
sure an orderly procedure. The as 
yet unreported opinion of the Su- 
preme Court of Colorado, following 
a recent six-day hearing in Denver, 
established, conclusively, that radio 
television broadcasting, news 
photography, newsreels, can all be 
so conducted as not to interfere with 
the dignity of the Court or disturb 
its decorum in the least. It is signif- 
icant that in the Court’s opinion 
appears the statement, “. . . the vast 
majority of those supporting Canon 
35 have failed, neglected or refused 
to expose themselves to the informa- 
tion, evidence and demonstrations of 
progress which are available in this 
field.” 

But, although broadcasters insist 
upon the rights of all media with 
respect to public trials, nevertheless 
they do contend that they can re- 
port such proceedings more com- 
pletely, more accurately and more 
objectively than any other medium. 
This brings us to consideration of 
another curious argument which is 
sometimes made in support of Can- 
on 35, i.e., that the whole trial 


and 


would not be broadcast, hence that 
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it would be unfair to permit the 
broadcasting of any part of it. The 
argument seems incongruous on its 
face—in view of the fact that no oth- 
er form of reporting court proceed- 
ings, except the official transcript, 
purports to be complete. But let us 
assume that the argument is present- 
ed in good faith and consider it on 
its merits. 

First then, concerning the report- 
ing of the whole case; what possible 
could be accomplished by 
broadcasting to the people the tedi- 
ous rituals of objections and excep- 
tions; the arguments on admissibil- 
ity of evidence or the qualifications 
of a witness; the personal clashes 
between attorneys and other such 
time-consuming and frequently dil- 
atory happenings; except perhaps 
to let the people see how the time 
of the court is squandered. Only on 
their theory could the language of 
Canon 35 be justified, that to broad- 
cast a trial would “degrade the 
court”. It could not “create miscon- 
ceptions with respect thereto” be- 
cause it would do nothing but give 
a completely faithful picture of what 


good 


goes on. 

Consider the nature of reporting 
which takes place, customarily, con- 
cerning court procedure; and first, 
the reporting done by the typical 
member of a courtroom audience. 
He is, of course, usually untrained 
in the law—substantive or pro 
cedural—and unfamiliar with the 
techniques of selecting, editing and 
transmitting news. He sits through 
portions of the trial; he reports 
what he sees and hears. This is con- 
ditioned by his own inexperience; 
much of what he sees and hears is 
interrupted by the physical activi 
ties which go on in the courtroom 
and by the whispered conversation 
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1 his friends. When he leaves the 
ourtroom, he tells his relatives, 
riends, and any others who will lis- 
en to him what he thinks has been 
going on in the courtroom. To say 
hat such reporting is bound to be 
superficial is merely to emphasize 
the obvious. Such reporting will 
probably be done largely in terms of 
what looked like, how 
important particular lawyers were, 


individuals 


how complicated the whole business 
seemed to be. Can it be supposed 
that any completely adequate inter- 
pretation of the administration of 
justice could” result from this 
source? 

Consider the reporting done by 
the press. Here we get more or 
less skilled observers, usually work- 
ing against deadlines, in and out 
of the courtroom, frequently miss- 
ing the particu- 
lar evidence, or, even more prob- 


significance of 


ably, failing to understand the rul- 
ings of the court. As was said by the 
Supreme Court in Craig v. Harney, 
supra (page 374) , concerning publi- 
cations alleged to be contemptuous: 


The articles were partial re- 
ports of what transpired at the trial. 
They did not reflect good reporting, 
for they failed to reveal the precise 
issue before the Judge... . In that 
sense the news articles were by any 
standard an unfair report of what 
transpired. But inaccuracies in re- 
porting are commonplace. Certainly 
a reporter could not be laid by the 
heels for contempt because he missed 
the essential point in a trial or failed 
to summarize the issues to accord 
with the views of the Judge who sat 
on the case. 


Where court proceedings are 
photographed—unless for television 
or newsreels—they can be no 
more than “still shots” of particular 
participants, or of the courtroom 
scene, frequently of the ‘ 


camera” 


‘candid 
variety which emphasize, 
out of all proportion, idiosyncracies 
of the persons photographed. When 
a case is “covered” by specialists, 
looking for “human interest’—as is 
true of the “sob-sister” approach— 
the result cannot fail to be a distort- 


ed over-emphasized presentation 


Which usually misses, completely, 
the merits of the case. 
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Now, with the foregoing consid- 
erations in mind, what 


happens when procedings are broad- 


compare 


cast. To the extent that any broad- 
casting takes place it will be an ac- 
curate, faithful presentation of what 
goes on in the courtroom. To the ex- 
tent that any part of a trial is tele- 
vised the picturization will be in 
proper perspective; it will show, to 
the outside public, exactly what 
each participant looks like; how he 
acts; his changing expressions; the 
reactions of the jury, of the witness- 
es; the sincerity or falsity of advoca- 
cy. In this connection, it is pertinent 
to remember the old Chinese max- 
im: One picture is worth ten thou- 
sand words. 

One of the best established prin 
ciples of appellate procedure is that 
a determination made by a judge 
during the trial will not be dis- 
turbed—except for obvious error of 
law—because the trial judge was in 
a position to see the witness and 
judge the forthrightness of his tes- 
timony, to observe the jury; to note 
the conduct to deter- 
mine the reactions of each toward 
the other. And this principle obtains 
even though men of long experience 


of counsel, 


in court work are well aware that a 
trial judge can, himself, by the var- 
ious devices of voice, speech, em- 
phasis in making a ruling, or by 
studied pause or hurried reading of 
an instruction to the jury, convey 
widely varied meanings; while the 
record, in cold print, may convey 
but one certain meaning. 

The report of the Special Com- 
mittee of the American Bar Associa- 
tion in 1937 contained this sig- 
nificant statement: 

There is entire unanimity among 
the members of this joint committee 
in believing that judges like other 
public officers must expect to have 
their conduct subjected to the freest 
criticism. Good judges welcome such 
criticism and slothful and incompe- 





tent judges should have it, whether 
they welcome it or not. [858]. 


The important question is how 
best to reveal such conduct as a 
basis for fair criticism. We_ be- 
lieve that broadcasting—especially 


television—is much better adapted to 
that end, than any other medium. 
This brings us to another argu- 
ment, usually orally, but 
which seems to be very persuasive 


made 


to lawyers and judges, i.e., that, as- 
suming broadcasting of court pro- 
ceedings, trial judges—hungry for 
publicity—will permit the use of 
their courtrooms for the purpose of 
aggrandizing themselves. This, of 
course, is one of those difficult prob- 
lems of public office which is hard 
to answer in general terms. We rec- 
ognize that in jurisdictions where 
judges are required to go to the elec- 
torate every so often for a contin- 
uance in office—and considering the 
relative difficulty which judges have 
of campaigning, compared with can- 
didates for other offices—opportuni- 
ties for publicity sometimes are 
eagerly sought. That some of this is 
entirely legitimate cannot be denied. 
That some highly reputed judges in- 
dulge in such publicity is equally ap- 
parent. The popular, witty speaker, 
the affable participant in bar associ- 
ation meetings, the contributor to 
worthwhile civic activities, some- 
times goes faster and farther ahead 
than do other members of the 
Bench whose major qualification is 
the performance of their judicial du- 
ties and whose selection for higher 
office would perhaps much better 
serve the administration of justice. 

In any event, the solution of this 
problem does not lie in arbitrarily 
forbidding all broadcasting of trials. 
If, as the Colorado Supreme Court 
pointed out, a judge is of the “show- 
off or strutter” type the remedy even- 
tually lies in the hands of the people. 
There is good evidence to indicate 
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that the judge and other trial par- 
ticipants behave themselves better 
when proceedings are broadcast 
than when they are not. The real 
question is: Should we let the people 
know or should we conceal the facts? 
If they do know, they can correct; 
and broadcasting affords—on a strict- 
ly comparative basis—the best pos- 
sible method of letting them know. 

Suppose, for example, that, upon 
the basis of pencil and paper report- 
ing, an editorial commentator states 
that the judge in a particular case 
instructed the jury in a fair, un- 
biased, objective manner. Suppose 
that another editorial writer states— 
upon the basis of the same pencil 
and paper reporting—that the judge 
was biased, dictatorial and obviously 
prejudiced. How shall the people de- 
termine the question? Suppose that 
to support one editorial point of 
view a photograph of the judge is 
printed which reveals him in a cam- 
paign speech, violently condemning 
sin in all its phases; while to support 
the other point of view, a photo- 
graph is printed showing him in his 
most dignified judicial posture. 
What, then, shall the people con- 
clude as to the way in which justice 
is administered? 

Now compare the portrayal of a 
trial by radio or television broad- 
casting. There is an exact reproduc- 
tion of what occurs; by way of ac- 
tion or speech. There are no posed 
pictures unless the participants are 
poseurs by nature; in which case 
the people at large see just what the 
audience in the courtroom sees. 
Broadcasting can bring to our peo- 
ple, in their homes, at convenient 
hours, news of what actually goes on 
in courtrooms and thus provide 
background and a guide for their 
intelligent reaction with respect to 
the administration of justice. Tele- 
vision broadcasts are particularly 
adapted for such educational pur- 
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poses. How many parents, harassed 
by present-day environmental con- 
ditions which make child-training 
so. difficult, welcome an 
opportunity for them to see and 
hear the solemn proceedings of a 
criminal court, demonstrating that 
“crime does not pay”, or the way in 
which the problems of life are set- 
tled in courts of civil jurisdiction? 

The people of this country should 
have a much better opportunity to 
see and know what is going on in 
their courts. Some of the most re- 
spected members of our profession 
have called attention to the contin- 
uing inadequacy of judicial admin- 
istration, to the tremendous backlogs 
of cases in the courts and resulting 
delays in the disposition of causes. 
They have pointed out that the leg- 
islatures, both federal and_ state, 
have turned, increasingly during re- 
cent years, to the creation of admin- 
istrative agencies and _ procedures 
where men untrained in law and un- 
concerned with constitutional limi- 
tations have established bureaucratic 
and autocratic controls of many 
areas; largely unrestrained by judi- 
cial review. They have warned us 
that in the United States it may 
happen, as it did in England, that 
the people will grow increasingly 
impatient with professional unwill- 
ingness to revise our concepts of ju- 
dicial disposition, and through legis- 
lative action, even more drastically 
emasculate our present procedures. 
Indeed, the present hodgepodge of 
procedural rules and judicial organ- 
ization which exists in many juris- 
dictions has resulted, largely, from 
legislative action. And the reluctance 
of the people to surrender legislative 
supervision of court organization 
and procedures is clearly indicative 
of the trend. 

Nothing contributes more to the 
hostility of the people toward law- 
yers and judges than the impression 


would 


of a dis 


that the courts are either 


gracefully inferior character where 
slapdash justice is administered to 
drunks, addicts and traffic violators 
or if of the superior or appellate 
variety, then that they function in a 
quasi-ecclesiastical setting where me 
dieval procedural mysteries are per 
formed and from which the people 
are excluded, except on the rare oc 
casions when they appear as humble 
suppliants or as unwilling partici 
pants on subpoena or under indict- 
ment. Any evidence that the reason 
for preventing the people from see- 
ing what goes on, because of fear 
that they may learn too much of the 
inadequacies of court procedure, 
will only intensify the hostility. 

Now that broadcasting has come 
to be as much a household institu- 
tion as the bathtub and the refrig- 
erator, now that the people are 
privileged to enjoy coronations, in- 
augurations, Presidential news con- 
ferences, Cabinet meetings, national 
political conventions, great sym- 
phonic performances, religious serv- 
ices in the churches and cathedrals 
of the nation, the people are wou- 
dering just what there is so sacro- 
sanct about a courtroom. If the 
magnificent isolation prescribed by 
Canon 35 is to be maintained, we 
will need a better reason for main- 
taining it than the Canon presently 
contains. 


Some members of the Bench and 
Bar are aware of these facts, and 
during recent years increasing efforts 
have been made to woo the affections 
of the people by public relations 
campaigns, including motion _pic- 
ture and television portrayals. Too 
often these portrayals lack the enter- 
tainment features which are essen- 
tial to effective education. Gener- 
ally speaking, they are offset by the 
fact that people know they are being 
excluded from the real-life dramas 
enacted in the courtrooms, about 
which they read or hear at second 
hand. The best way, by far, of re 
gaining their understanding, their 
respect and their support is the sim- 
ple expedient of opening the court: 
room doors to radio and television 
broadcasting. 
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RATES 20 cents per word for each insertion: 
minimum charge of $2.00 payable in ad- 
vance, Copy should reach us by the first 
day of the month preceding month of issue. 
4llow two extra words for box number. 
Address all replies to blind ads in care of 
AMFRICAN BAR ASSOCIATION JOURNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 

posit—-Immediate Service—Write Nationat Law 

Book Company, 1110—13th St. N. W., Washing 
~ 


ton, 


LAW BOOKS USED AND NEW—BOUGHT, 
sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence. Corpus 
Juris Secundum. U. S. C , Digests, all text 
books, etc. Appraisals free. R. V. Boyre, Law 
Booxs, Leonhardt Building, Oklahoma City 2, 
Oklahoma 


LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Clark BoarpMAn 
Co., Ltd., 11 Park Place, New York City. 


‘THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 Pages, 250 Illus- 
trations. Price $5.00. J. V. Haring & J. H 
Harinc, 15 Park Row, New York 38, N. Y. 








FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes 
ville, Virginia. 





WAGE HOUR LAW—WECHT-—$15.00—-POR- 
tal to portal says Supreme Court—One dollar 
minimum says Congress—Order from Mitchell, 
1301 S. 58, Phila. 43. 


LAW BOOKS BOUGHT, SOLD,  EX- 
hanged. Free Catalogue, Invinc Korus, 516% 
Main St., Vancouver, Washington. 





WHEN YOU HAVE A DOCUMENT PROB- 
em of any kind send for “Questioned Docu- 
nts, Second Edition,”” 736 pages, 340 Illustra- 
1s, $12.50 delivered. ALBERT S. OSBORN, 
3 Broadway, New York 7, N.Y. 





LAW BOOKS BOUGHT AND SOLD: COM- 
ete libraries and single sets. Ceciz Sxrp- 


Hu, 108 East Fourth Street, Los Angles 13, 


fornia. 


WRITE US FOR YOUR TEXT BOOK 
eeds. Good used law books bought, sold and ex- 
ged. (In business 47 years.) THe Harrison 
pany, 93 Hunter Street, S. W., Atlanta 2, 
gia. 





LOWEST PRICES USED LAW BOOKS 
mplete stocks on hand, sete and texts—Law 
aries appraised and bought. Nationa Law 
any Appratsat Assoctation, 538 South Dear 
St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUBLISH 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Lonis 2, Mo. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either ome book or a 
complete library. Let us quote you prices. Haray 
B. Laxz, 321 Kearney Street, San Francisco 8. 
California. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Crarror’s Book Store, Baton Rouge 2, Louisiana. 





SACRIFICE: FEDERAL DIGEST: C. J. SE- 
cundum: A.F.T.R.; like new. Individual. Box 
6AG-7. 


LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete 
sets or odd volumes—U. S. Supreme Court Re- 
ports complete, Law Edition.—U. S. Supreme 
Court Reports, Official Single Volume edition com- 
plete.—Supreme Court Reporter, complete. ALSO, 
the following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need—-Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 








FOR SALE 
COMPLETE SETS OF FEDERAL CODE 
Ann., U.S. Rep., (Law. ed), C.J. and C.J 
Sec., Restatement of the Law. Box 6S-2 


AMERICAN LAW REPORTS FIRST AND 
second Series complete through Volume 45 
Second including new permanent Digest, Index 
and Blue Books, all for $900. Box 658-6 


AMERICAN JURISPRUDENCE COMPLETE 
to date including four volumes Index, nice 


condition, $450. Box 6S-7 





HANDWRITING EXPERTS 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government a handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, typewriting, inks, al- 
terations, etc. Portable laboratory equipment. 
Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., Jack- 
son 5-1711. 





DR. WILMER SOUDER, CONSULTANT. 

REPORTS, EXHIBITS, TESTIMONY. 30 
years’ experience in State and Federal Courts. 
3503 Morrison St., N. W., Washington 15, D. C. 
Phone: WOodley 6-3050. 





KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and alterations. 
Special test plates made to show diffierences or 
similarities in TYPEWRITING and HAND- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultra violet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732; residence telephone: COlonial 3-7865. 





HERBERT J. WALTER, EXAMINER AND 

photographer of uestioned Documents. 40 
years’ experience. arter member ASQDE. 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North LaSalle Street, Chicago 2. 





VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions render re: 
Handwriting, typewriting, erasures, interlineations, 
substitutions on wills, deeds, contracts, books of 
account. and all kinds of documents. Suite 1408, 
134 North La Salle Street, Chicago 2, II. 
Telephone: CEntral 6-1050. 





HARRY M. ASHTON, 3601 EDWARDS ROAD, 

Cincinnati 8, Ohio. Telephone East 1-6704, or 
Willow 1-3019. Over 30 years wth Post Office De- 
partment. Qualified in all courts. Completely 
equipped lahoratory for handling all ty of docu- 
ment problems. Member American Kentomp of 
Forensic Sciences and International Association 
for Identification. 





RICHARD C. HALL, HANDWRITING EX- 

pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewritine; expert testi- 
mony. 8609 Meadowhrook Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street. Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729. 





CHARLES C. SCOTT, KANSAS CITY, MO. 
Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and alterations 
detected. Faded and obliterated writing deciphered. 
Nationwide experienced consultant and expert wit- 
ness. Commerce Trust Building. Victor 2-8540. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 
ton. 








LAWYERS WANTED 





GEORGE G. SWETT, ST. LOUIS, MIS. 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exay- 
iners. 


YOUNG ATTORNEY WITH SOME EXPERI- 

ence in trade-mark matters as assistant to 
trade-mark house counsel for established corpora- 
tion in the East. Practice includes United States 
and foreign trade-mark applications, assignments, 
licensing, oppositions and litigation. Please supply 
information as to age, educational and business 
rockereuad, family status and salary expected. 
iox 65-4. 
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MISCELLANEOUS 





LOOKING FOR A PUBLISHER OF YOUR 
novel, biography, legal manuscript, poetry, 
etc? All subjects considered. New authors wel- 
comed. Write for Free Booklet LX, Vantace 
Press, 120 West 31st Street, New York. 





RESEARCH. FAMILY HISTORIES, SOUTH- 
ern Court house records. Census, pensions, pas- 

senger lists. Janye Garlington Pvruitt, 892 Na- 

tional Press Building, Washington 4, D. C. 


VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
mergers, recapitalization, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT PLANNING, INc., 192 
Nassau Street, Princeton, New Jersey. 


BUSINESS CARDS—BEAUTIFULLY PRINT- 
ed—raised lettering...look like engraved—up 

to 7 lines $4.95M prepaid. Neat card holder in- 

—— M&M Sales, 404 Pine, Forestville 2, 
onn. 


500 “PERSONALIZED” COPY SHEETS, $5.25. 

Your letterhead printed on onion skin. 100 En- 
raved Manuscript covers, $5.00. Many other 
fa stationery items. Keystone Press of Miami, 
1110 S.W. 8th Street, Miami, Florida. 





POSITIONS WANTED 





CALIFORNIA ATTORNEY, AGE 28, 4 

years’ private and U. S. Government practice, 
extensive experience trial work, defense con- 
tracts, desires association with firm or corpora- 
tion. Locality no problem. Box 6S-1. 


ATTORNEY, MARRIED, EASTERN COL- 

lege, midwestern law school; law review, Coif; 
four years’ general practice northern state; desires 
position with corporation or firm in west or pos- 
session. Box 6S-3. 


ATTORNEY: N. Y. BAR: 7 YEARS’ GENER- 
al experience; LL.M.: candidate S.J.D., labor 
law; seeks position N. Y. firm. Box 68-5. 


ATTORNEY, MATURE, HARVARD COL 
lege and Law School, thoroughly experienced 
general practice with emphasis on corporate and 
trademark matters. Presently member of substan- 
tial New York City firm. Seeking position or 
association requiring real ability. Will relocate. 
Can make investment if warranted. Box 6S-8. 


EXPERIENCED, THOROUGHLY CAPABLE 

attorney with successful background of trial 
work for prominent firm and as house counsel for 
large nation-wide corporation; expert draftsman; 
good judgment and ability to get things done. Seek 
position with growing private firm or corporation 
looking for man able to assume responsibilities. 
Will re-locate. Box 6S-11. 


ROBES 





JUDICIAL ROBES CUSTOM TAILORED- 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References: 
local bench and bar. 


SHORTHAND SERVICE BUREAU. DEPOSI. 
tions anywhere. 1831 Chestnut Street, Philadel- 
phia, Pa. 





TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAIL- 
able for consultation and court testimony. 
Box 6JL-2. 





WANT TO BUY 





OLD COLLECTIONS - 
post-postal cards. Chas. 
Pa. 


ACCUMULATIONS 
Dargue, Kittanning, 





ASSOCIATION CALENDAR 





REGIONAL MEETINGS 





BALTIMORE, MARYLAND 


States Included 





October 10-13, 1956 


(Mid-Atlantic Regional Meeting) —Pennsylvania, Delaware, 
Maryland, West Virginia, Virginia, North Carolina and the 
District of Columbia. (Chairman: R. Carleton Sharretts, Jr., 


Munsey Building, Baltimore) 


BOARD OF GOVERNORS AND SECTION CHAIRMEN MEETING 





CHICAGO, ILLINOIS 


New York AND LONDON 


ANNUAL MEETINGS 





October 26-28, 1956 


New York, New York July 14-16, 1957 


London, England July 24-30, 1957 


Los ANGELES, CALIFORNIA 


WASHINGTON, D. C. 
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August 25-29, 1958 
August 24-28, 1959 
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Styled by 
Charles E. Jones & Assoc. 


The secret to the world’s easiest copying 


DIAL-A-MATIC 


Now Get instant photocopies of anything written, printed, 
typed, drawn or photographed right in your own office. 


method is in the dial. Amazing newly de- 
signed automatic copy control assures per- 
fect copies every time. Just set the dial to 
the type of copies you want—your copies 


Turn the dial . . . get the clearest, fastest 
most convenient copy of anything. It’s the 
new all electric Apeco Dial-A-Matic Auto- 
Stat with revolutionary finger tip dial con- 
trol. It’s light weight for easy portability 
... Compact to fit on the corner of any desk 
and is styled in polished and satin finish 


stainless steel. It copies any original up to 
15” wide, any length or color on opaque 
or transparent paper—printed on one or 
both sides. The Apeco Dial-A-Matic Auto- 
Stat offers hundreds of money and time 
Saving uses at a price well within the 
budget of even the smallest firm. 


are ready in seconds. 


Delivered with Lifetime 
Service Guarantee 


Have You Read This | 
NEW BOOK? ! 


Mail This 
AIR MAIL 


Postage Paid Card 
For your FREE BOOK 


WERICAN PHOTOCOPY EQUIPMENT CO. 
Chicago 26, Ill. 






American Photocopy Equipment Co. 
1920 W. Peterson Avenue (Dept. ABA-96) 
Chicago 26, ill. 


Rush me, without obligation, your free booklet 
on new Apeco Dial-A-Matic Auto-Stat copying. 
I understand this factual report will show me 
how I can improve the efficiency of my business 
as well as increase work output. 


PLEASE PRINT 


Company 
Address 
City_ _Zone___State 
individvel__ 
ee 


in Canada: Apeco of Canada, itd 
134 Pork Lawn Rd., Toronto, Ont. 





